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The title of the report, Return is a Dream, was adapt-
ed from a quote by an internally displaced person
in Idlib. The original quote is translated from Ar-
abic as: "Leaving the camp, justice, and returning
are dreams."

The Syria Justice and Accountability Centre (SJAC) is a Syrian-led, mul-
tilaterally supported non-profit that envisions a Syria defined by justice,
respect for human rights, and rule of law — where citizens from all com-
ponents of Syrian society live in peace. SJAC promotes transitional justice
and accountability processes in Syria by collecting and preserving docu-
mentation, analyzing and cataloging data, and promoting public discourse
on transitional justice — within Syria and beyond. Learn more at www.syr-
iaaccountability.org.
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As the conflict in Syria enters its eighth year, it is still
unclear what shape, if any, a post-conflict transition will
take. Regardless of the conflict’s outcome, however, a
fair and efficient return of the 12 million internally dis-
placed persons (IDPs) and refugees will be a necessary
challenge to overcome. Previous post-conflict contexts
demonstrate that without clear processes in place, prop-
erty disputes and continued displacement could lead to
renewed instability. A property restitution framework
offers a viable solution, if managed carefully and with
the interests of victims in mind. Unfortunately, the lim-
ited number of previous examples of property restitu-
tion processes hinders the formulation of comprehen-
sive best practices that can be applied in the Syrian
context, but this report aims to put forth the relevant
considerations and offer options for the path ahead.

The report begins with an overview of Syrian property
law and a discussion of displacement in Syria, with
particular emphasis on common contexts for property
dispossession. Subsequent sections address components
of a property restitution framework that should be in-
cluded in a final peace agreement, such as:

«  The right to return to one’s home of origin;

«  The legal obligations of signatories to the
peace agreement;

« A framework for a future restitution program,
the more detailed the better;

«  An international monitoring arrangement with
sufficient enforcement authority.

Once a peace agreement comes into force, implementa-
tion must begin swiftly, including through the passage
of implementing legislation, the appointment of com-
missioners, and the creation of a process for registering
and adjudicating complaints. Eligibility requirements
must be designed with an understanding of the dif-
ferent forms of property possession in Syria, including
historic political and economic inequalities, as well as
to what degree relatives of individuals who are deceased
or missing can file claims. For refugees, field offices
must be set up to allow for the voluntary submission of
property claims, particularly in countries to which large
numbers of Syrians have fled. The adjudication of claims

Executive Summary

must be fair with certain due process requirements,
while also balancing the need for efficiency. Throughout,
monitoring and enforcement mechanisms must actively
ensure the process is carried out without delay, corrup-
tion, or discrimination. And finally, property restitution
must be seen as a part of a larger transitional justice
process to address all forms of victimization.

Based on the aforementioned considerations, SJAC pro-
poses a series of recommendations to Syria, the UN
Special Envoy, and foreign governments. These include
demands that:

. Syria halt further government action with re-
gard to private property until the country has
reached a level of stability that allows for the
fair adjudication of property disputes.

«  The UN Special Envoy appoint an expert to
advise upon a detailed property restitution
framework.

«  The UN Special Envoy meaningfully consult
with civil society, victims, and displaced com-
munities regarding property issues and other
transitional justice demands.

. Governments require that any funds put forth
for reconstruction be conditional upon compli-
ance with property restitution agreements and
that they participate and/or support an in-
ternational monitoring mechanism with clear
benchmarks for progress.

. Governments hosting refugees allow a resti-
tution commission’s field offices to register
claimants, but refrain from placing undue
pressure on refugees to involuntarily return.

Already, the Syrian government has realized the impor-
tance of property, evidenced by its passage of Law 10;
however, its model has many intrinsic flaws. Without an
adequate and informed international response, there is
substantial risk for a chaotic and discriminatory process
that leads to increased instability in Syria and the re-
gion. This is a reality neither Syria nor the international
community can avoid.
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Introduction

As the Syrian conflict enters its eighth year, the conflict’s staggering human toll continues to mount — shocking the international
community and inflicting immediate and long-term harm upon millions of civilians. Approximately 12 million Syrians have either
been displaced internally within Syria’s borders or live as refugees in neighboring states, Europe, and beyond." Once the country
stabilizes, a fair and efficient return of internally displaced persons (IDPs) and refugees will be a steep challenge. This is particularly
true given the limited number of examples of large-scale post-conflict restitution programs, and therefore, a dearth of best practices
from which to learn in Syria. Who is entitled to restitution? How are rights and remedies guaranteed? Which government apparatus
handles these claims, and how is that apparatus established and managed to most effectively serve the needs of victims?

Queries such as these are complex and open-ended, yet the way in which they are addressed in Syria will fundamentally impact the
rebuilding of Syrian society —as well as the lives and livelihoods of millions of individuals and families suffering from the devastating
conflict. Without addressing restitution, property disputes could lead to discontent, revenge attacks, and possibly renewed conflict.
Thus, where and under what conditions displaced persons will live when they return has a direct and immediate impact on victims

and is one of the most pressing justice-related issues that Syria will face in the post-conflict period.

Report Overview

The following report attempts to distill answers based on
documentation and a review of other post-conflict restitu-
tion and reparations programs, offering recommendations
for how to implement a restitution program based on the
Syrian context and best practices. Section 2 begins by ex-
amining the state of Syrian property law as it existed prior
to the conflict’s outbreak. This section surveys both proper-
ty administration and the legal framework regarding prop-
erty within the country. It then examines the application
of the law and briefly discusses obstacles the current law
could pose to a restitution program. Section 3 provides an
overview of displacement in Syria, highlighting the causes
of displacement and dispossession of property since 2011.
Section 4 addresses the Geneva negotiations and the types
of provisions on property rights and restitution that should
be contained within a final peace agreement, including
the use of incentives by the international community to
compel and monitor compliance. Section 5 explores the
foreseeable lifespan of a restitution program within Syria
— specifically addressing conceivable difficulties in imple-
mentation. Finally, the report concludes with a number of
recommendations SJAC offers to ensure that any program
is victim-centered and tailored to the Syrian context and
political climate.
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Description of Sources

This publication relies upon a range of primary and second-
ary sources, as well as SJAC’s own knowledge and percep-
tion of the situation on the ground in Syria and the United
Nations (UN) peace negotiation process. Sources include
first-hand material, such as peace agreements, restitution
frameworks, and Syrian and foreign laws and legislation.
Similarly, the report draws from SJAC’s documentation,
which includes first-hand interviews with persons who
have experienced or witnessed violations and first-hand
physical documentation collected by a team of Documen-
tation Coordinators on the ground, as well as second-hand
documentation from a network of on-the-ground source
partners. The report likewise includes a host of multi-dis-
ciplinary secondary sources written by experts on property
restitution, Syrian law, and transitional justice. Finally, this
report utilizes reports by the United Nations, civil society
groups, international humanitarian organizations, and
journalists to provide a comprehensive analysis of the cur-
rent and impending situation in Syria regarding return and
restitution.

The case of post-conflict property restitution in Bos-
nia-Herzegovina is examined extensively throughout this
report. This is because Bosnia is widely deemed to be the
best example of a successful restitution program. Moreover,



Al Cornish (Homs), 16 May 2013
Destruction on Mimas Street in Al Cornish.
Photo by Lens Young Homsi.

the fact that the program was imperfect — containing sev-
eral crippling flaws early on — makes Bosnia a useful case
study when examining potential challenges presented by a
post-conflict restitution initiative. In Bosnia, the interna-
tional community also had unprecedented influence in the
creation and implementation of the program, and several
of its actions throughout the return period were integral to
its ultimate success. The international community is likely
to play an important role in return and restitution in Syria,
so0 Bosnia offers valuable insights into the way external ac-
tors can assist or hinder a future process.

The report likewise cites the “Pinheiro principles” often.
These principles — drafted between 2003 and 2005 by
Paulo Sergio Pinheiro, former UN Special Rapporteur on
Housing and Property Restitution — are designed to offer
practical guidance to states, UN agencies, and the broader
international community on how to best address complex
technical and legal issues related to housing and property
restitution. These principles are grounded firmly within
existing international human rights and humanitarian law,
and, as such, were helpful as guiding principles on restitu-
tion programs.

One of the challenges in drafting this report was a lack
of successful precedent available for guidance regarding
post-conflict property restitution programs. While a num-
ber of states have attempted to implement some form of
remedy to address property dispossession during armed
conflict, very few of these have shown to be particularly

successful. While these states’ initiatives were useful in
providing examples of what not to do, the lack of positive
examples created some difficulty for the authors in pre-
scribing specific elements of restitution programs that
are successful in a large number of scenarios. In some in-
stances, this necessitated the examination of post-conflict
programs that did not specifically address property rights
to illustrate the significance of a particular issue. In such
instances, SJAC relied primarily on reparations programs
and other transitional justice mechanisms as examples.

The Political Reality

Inevitably, the post-conflict political landscape will shape
the extent to which restitution is prioritized in Syria. With-
out a negotiated end to the conflict, it is likely that the con-
flict will continue indefinitely, with armed groups continu-
ing to wage either large- or small-scale offensives against
the central government in Damascus. But the political re-
ality does not obviate the necessity of restitution. This re-
port aims to explain to stakeholders that, no matter what
shape a future government takes, Syria’s future depends
on the careful implementation of a process for the return
of the over 12 million displaced people located in Syria
and abroad, along with the equitable adjudication of their
property rights. This is an operational reality that cannot
be successfully sidelined by either Syria or the international
community.
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Property Law in Syria

Proffering a meaningful and effective strategy regarding property restitution is impossible without a clear understanding of the
workings of Syrian property law. Property law in Syria has evolved considerably in the last century, and since 2011, the government
has promulgated many new laws in response to the conflict. The following section aims to provide an overview of the fundamentals
of property law in Syria, the manner in which property administration functions, and the differences between the law and its applica-
tion in practice. Finally, this section asks a difficult but fundamental question: In post-conflict Syria, after seven years, if not decades,
of unfair laws and practices with regard to property, which law(s) should govern property restitution and dispute settlement efforts?

The History of Syrian Prop-
erty Administration

Syria’s land area can be roughly divided into two categories:
land owned by the Syrian state and private land.> While the
majority of Syrian land is state-owned, these categories
only reflect ownership of real property assets and do not
consider the various use and access rights that govern pub-
lic and private property. For instance, public land can fall
under a number of distinct categories of usage, including
infrastructure (e.g. roads) and national parks, agricultural
land and pastures rented out or otherwise allocated to in-
dividuals, and the largely empty desert territories.? As the
owner of the majority of territory, the Syrian government
plays a pivotal role in monitoring the distribution and ad-
ministration of property, which could be a significant fac-
tor in the post-conflict period.

The administration of land and property in today’s Syria
bears traces of more than five decades of legal develop-
ments. Under Ottoman and French rule, land tenure was
highly unequal, with most peasants working for a small
number of large estate holders under informal tenancy
agreements. Ottoman modernization in the 19th centu-
ry led to the codification of laws and a centralized system
of land management.* In the 1950s, many countries in the
Middle East implemented redistributive land reforms to
address the needs of poor farmers. Starting in 1958, during
the short-lived union between Syria and Egypt, Syria fol-
lowed suit, beginning a program of nationalization and en-
acting a series of land reforms in an attempt to remedy the
Ottoman and French legacies.* Some reforms proved suc-
cessful,® but they did little to prevent the growth of land-
lessness or the issue of squatters on private lands.”
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After the Baathist government took over, the rate of land ex-
propriation rapidly increased, but more for the purpose of
nationalizing land for state control than for redistribution.
Although Hafez al-Assad liberalized the system to some ex-
tent in the 1970s, the state still exercised influence over how
agricultural lands were managed. As examples, his govern-
ment repressed the private sector and the majority of small
farmers worked land under state-owned cooperatives.®

In the 2000s, Bashar al-Assad’s government began giving
more leeway to private investors to revitalize Syria’s stag-
nant agricultural sector. Corruption and mismanagement
of privatization efforts led to cuts that severely harmed ru-
ral areas. This — in conjunction with three straight years of
drought - caused many rural Syrians to migrate to cities
and nearby shantytowns.’

Even before rural Syrians migrated en masse to cities, local
authorities were mismanaging urban growth. Due to the
relatively lax government controls over the real estate sec-
tor as compared to other sectors of the economy, investors
poured money into urban development, and cities like Da-
mascus, Deir Ezzor, and others witnessed a proliferation
of hotels, boutiques, and restaurants that benefited only a
fraction of residents. Despite the relative freedom afford-
ed to developers, the state still owned large tracts of land
which limited the industry’s growth. This reality, combined
with the absence of a clearly enforced regulatory regime for
real estate, led developers to invest in illegal settlements.
Many of these settlements were allocated to government
employees and their families as well as to other supporters
of the Baath party, but when rapid urbanization outpaced
the ability of cities to absorb the growth, rural migrants
also resorted to illegal housing and slums, resulting in envi-
ronmental degradation and poorly managed services. The



combination of rural deprivation and urban blight is cred-
ited by some scholars as a major factor in the discontent
that led to protests in 2011.

Land Registration System

Given this complex history of property management in Syr-
ia, registration of land ownership is not a straightforward
issue. Beginning in 1858, the Ottoman Land Code intro-
duced a homogeneous property registration system, which
meant that a formal deed - not actual cultivation of the
property —constituted sufficient evidence of ownership."
Since then, the tapu, or land deed, has been the most im-
portant property document available to Syrians. Equally
important from the perspective of property restitution
is the Ottoman legacy of permitting witness testimony to
prove ownership in case of document loss. With many ref-
ugees no longer in possession of written property evidence,
this could be relevant in many cases.

During the French mandate, authorities created a land ca-
daster for all governorates, which enabled better property
protection and served as a reliable source for evidence of
property transactions. However, the cadaster did not in-
clude informal (unregistered) transactions, only those con-
ducted under the formal statutory system. Furthermore,
there was no central, national-level registry to accumulate
records from different governorates. In 2010, the govern-
ment began the process of digitizing these records, but
only for new records and not for those transactions that
occurred prior to 2010.2 It has further been estimated that
prior to 2011, only 20 percent of state land was officially reg-
istered.™

Prior to the conflict, over half of Syria’s population lived in
urban and semi-urban areas. One-third of those living in
urban areas resided in predominantly unregistered infor-
mal settlements with little to no state recognition.” In rural
areas, individuals usually acquired land rights through pre-
scription and other unregulated, customs-based systems,
without formal land registration.*

Informal practices, while supported by local communities,
may cause significant difficulties from a restitution per-
spective. Property negotiations conducted outside the stat-
utory system do not necessarily rely on written documents
and are not registered in the property registry.” Although
the Syrian Court of Cassation has already attempted to
solve issues regarding non-registration,® the lack of writ-
ten documents could severely hamper the post-conflict res-
olution of property disputes.

Syria’s Legal Framework
Regarding Property

Most of the applicable Syrian property law can be found in
either the Syrian Civil Code of 1949 or the laws and decrees
that are — to this day — promulgated by the Syrian govern-
ment.” Given the complexity of property law, this report
will not aim to provide a comprehensive analysis of the Civil
Code or related decrees. Rather, the most significant issues
will be explored from the perspective of their importance to
a future restitution program.

Expropriation and Rezoning

One of the Syrian government’s most powerful tools with
regard to property is its power to expropriate land. Legisla-
tive Decree 20/1983 and subsequent amendments regulate
expropriation.® The Decree provides that expropriation
must be in the public interest, and both owners and rightful
occupants must receive just compensation in accordance
with their rights. In practice, the meaning of “public inter-
est” has been interpreted loosely (as when the government
infamously expropriated land in central Damascus to build
a luxury hotel).

Unfair compensation for expropriated land, however, has
fostered even more resentment. The decree allowed the
government to base compensation on out-of-date, fixed
valuations that were far below the fair market values.* Syr-
ians living in Damascus have shared stories with SJAC of
the government expropriating family land located in trendy
areas only to be reimbursed with less than one percent of
the property value and/or with cheap land many kilome-
ters outside of the city. In 2013, the government sought
to address the discontent resulting from expropriation by
amending the decree to base compensation on actual ap-
praisal value, but there have still been complaints that the
government is not providing fair compensation.?

In conjunction with expropriation, the government uses
rezoning laws to shape urban areas. Decree 66/2012, passed
after the start of the conflict, was intended to redevelop
unauthorized housing and poor slums in Damascus.? In
Basateen al-Razi,* a slum in Damascus that has been the
stage of political protests, residents were given notice that
the area would be rezoned under the new Decree and that
they should register with the governor to preserve their
rights as owners or occupants. Registration, however, re-
quired prior approval from Syria’s security agency. In prac-
tice, this has prevented government critics and those living
as refugees outside of Syria from claiming their rights. The
slum has since been destroyed, to be replaced by a high-
scale residential and commercial neighborhood, ‘Marou-
ta City.’ The law is unclear as to how previous residents of

RETURN IS A DREAM | 5



Basateen al-Razi may secure new housing, but in practice,
the government has distributed housing shares that can
be used to acquire new housing or sold. Thus, residents do
not know with certainty if they will be given priority to use
shares to return to their homes of origin or if the shares will
even be enough to secure housing elsewhere. Meanwhile,
a nearby slum in Maza 86, a pro-government stronghold,
suffers from many of the same issues of blight, but so far
remains untouched by the new decree.

As such, expropriation and rezoning have been tools for
political favoritism in Syria, and without the proper con-
nections, an occupant can lose possession of property at
any time and with little notice or compensation. While the
government unevenly applied expropriation and rezoning
laws prior to the conflict, execution of the laws has taken
on a new dimension since 2011. In the best-case scenario,
decisions are being taken in a chaotic atmosphere without
proper planning for the return of displaced populations. In
the worst-case scenario, the laws and chaos allow the gov-
ernment to weaponize property as a tool to reassert politi-
cal dominance. Reform is required to address historic and
systemic grievances, and a restitution program may need to
reexamine expropriation and rezoning decisions that were
made during the conflict, if the government used its pow-
er to dispossess individuals or communities as part of its
larger strategy. A future transitional government could also
leverage the state’s power to expropriate and rezone land to
assist the restitution process, so long as any resulting deci-
sions are transparent and taken with proper due process.

Reconstruction Laws

In the wake of the conflict and the related widespread de-
struction of property, the Syrian government has attempt-
ed to regulate reconstruction through legislation. Law No.
23 of 2015,% for example, attempts to finance the resto-
ration of public utilities in destroyed areas by levying fees
on property owners and encourages them to reconstruct by
exempting them from reapplying for building permits and
other reconstruction fees.

Importantly, Law No. 23 only applies to legally built and
zoned areas. Owners of illegal buildings and settlements
have no right to reconstruct under the law. In fact, the law
specifies that owners of illegal buildings only have the right
to the rubble of their destroyed property. Law No. 23 is
much more complex than is described here, but this sum-
mary demonstrates the government’s intent to address re-
construction efforts through strict control and oversight.
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Rezoning and Reconstruction under Law
No.10

During the drafting of this report, the government issued
a new rezoning law that must be addressed separately
here due to its potential impact on future reconstruction
efforts and a restitution program in Syria. In theory, Law
No. 10* simply extends the provisions of Decree 66 to the
entire country by creating regulatory areas without regard
to whether the area constitutes illegal settlements or had
been previously zoned and properly organized. Until the
government issues implementing instructions or actually
begins creating regulatory areas, it will be unclear exactly
how extensively Law 10 will be used. But by creating regu-
latory areas, the government is, in essence, expropriating
and rezoning land to then exert complete control over how
the land is rebuilt or developed, which is particularly im-
portant in areas which were damaged or destroyed during
the conflict.

Like in most expropriation and rezoning decrees, Law 10 al-
lows for a notice period whereby owners and occupants can
submit documents, such as deeds and leases, to prove their
rights to the property in question and secure an interest in
the new zones. While the notice period was originally one
month, insufficient for this type of claim, the Foreign Min-
ister has since stated that it will be extended to a full year,?
though no legislation has passed to formalize this change.
If a claimant’s right to the property is deemed valid, the
government will issue the claimant shares in the regulatory
area, not monetary compensation or a continued right to
the property itself. Although the Law explains that shares
will be allocated based on the claimant’s property value, it
does not specify how share percentages will be determined
among the entire population claiming a right to common
property in the area.

Once shares are allocated, shareholders will have a maxi-
mum of one year to exercise one of three options: 1) estab-
lish a joint company to pool together shares which can be
used to buy back property and build in the regulatory area,
2) sell shares to an existing real estate company that can
aggregate shares and purchase the right to build, or 3) sell
shares in a public auction. Since Syria’'s commercial laws
make organizing a business costly and difficult and public
auctions tend to be highly undervalued, the second option
will be the most likely avenue for most shareholders. More-
over, the government does not exempt shareholders who
are rebuilding destroyed property from fees and costs re-
lated to acquiring building permits, so it could impose high
permit and license fees to discourage shareholders from
organizing. Since there are very few real estate companies
in Syria and most, if not all, have strong ties to influential
families in the government, many legal experts fear that the



law will facilitate crony capitalism in the real estate mar-
ket, rather than benefiting those who lost property in the
conflict.

The law has also caused considerable fear and confusion
among property owners, particularly those who are dis-
placed.?® Since the law could affect entire neighborhoods
and towns that have been completely destroyed and evacu-
ated, these actions could be carried out without any input or
objection from locals. Moreover, given the state of chaos as
a result of the conflict, which has led to rampant fraud and
increased levels of corruption, the atmosphere is not ripe
for such a massive project with no independent oversight.
The involvement of Russia and Iran in the conflict, as well
as indications that they have an economic interest in recon-
struction, has also caused fear that this law will allow for
land grabs by foreign-owned companies. On a fundamen-
tal level, it is unclear whether the shares will be valued the
same after the area is rezoned and developed. For instance,
if the government deems that a house destroyed in Aleppo
is worth 1,000 shares prior to the creation of a regulatory
area, it is unclear whether the property will continue to be
worth 1,000 shares after the area is rezoned. If the govern-
ment revalues the regulatory area, share owners may not be
able to afford to buy back property in the regulatory area or
nearby vicinities, leading to the potential for demographic
changes, one of the biggest fears among Syrians.

Occupancy Rights

Occupancy rights are another dimension of the law that
will affect a restitution program, particularly when deter-
mining eligibility requirements and just compensation. At
first glance, it may seem that renters and squatters should
be afforded few to no rights under a restitution program
in comparison to landowners; however, the above examina-
tion of land administration in Syria, as well as an analysis of
laws regulating occupancy rights, should lead designers of
a program to assess the parameters of eligibility and com-
pensation with more nuance in order to strike a balanced
approach that is fair to all interested parties.

Although the rental market in Syria is quite low (in 2003, 88
percent of households in Damascus were owner-occupied,
a number that is even higher in other regions of Syria),”
landlord-tenant agreements are common enough, espe-
cially in cities like Damascus, to be given due consideration.
In the past, tenants received significant protections under
the law. After entering into a lease with a tenant, landlords
had little recourse to evict, even if tenants were in breach of
the lease agreement. A disgruntled landowner had to pay
high costs and wade through an inefficient court process
in order to evict a non-compliant tenant. As a result, many
landlords forced tenants to sign very short-term leases so
that tenant protections and “eviction compensation” would

not take effect. Tenants who had strict protections were
said to be operating under “old leases.”

Law 6/2001°° and a subsequent 2006 amendment* reformed
occupancy rights to become more favorable to landlords.
After 2006, so-called old leases were abolished and tenants
were forcibly evicted and compensated. However, if the
landlord could not pay the tenant 40 percent of the property
value, in other words, the “eviction compensation,” then the
old lease continued to be enforced. While it is difficult to
generate exact numbers, it is possible that the reform led to
increases in the number of landlords leasing private prop-
erty. It should be noted that 6/2001 was again amended in
2015* to extend the right to evict even public tenants (with
the exclusion of schools); however, landlords must still pay
the “eviction compensation” and receive a positive decision
from the court, after which there have been many instances
of the government lessee still failing to comply.

Others have no clear title at all - whether by deed or lease —
and have essentially squatted on state-owned land for years
or even decades. In Damascus, illegal squatter settlements
constitute one-third of households.* Their rights are the
most tenuous. Although the Syrian Civil Code includes pro-
visions allowing for lawful title through prescription, there
must be 15 years of open and uninterrupted occupancy of
unregistered land,* which is much more common (and fea-
sible) in rural areas than in urban and semi-urban areas.
The government claims the right to demolish illegal settle-
ments at any time, a right it has exercised repeatedly prior
to and since the start of the conflict.

Complicating matters further is the fact that marginalized
groups have historically received unequal treatment under
property laws. For example, stateless Kurds, who repre-
sented about 20 percent of Syria’s Kurdish population until
citizenship was granted in 2011, historically faced discrim-
ination in property ownership and the right to build and
sell homes.* A series of laws stretching from 1952 to 2008
strictly limited property rights in border regions, which
were defined to encompass largely Kurdish territories.*
SJAC’s database includes documentation that indicates
such laws were part of a larger policy of disrupting Kurd-
ish areas. One document issued by the head of a regional
branch of the Military Intelligence Directorate lays out a
plan to economically address “the Kurdish reality,” which
includes explicit instructions to limit the Kurdish popu-
lation in border areas through measures such as disman-
tling Kurdish population zones, providing housing for
government employees in these areas, and building streets
that cross through the areas.” The rights of Kurds to own
property were partially restored when, in 2011, the Syrian
government granted citizenship to stateless Kurds and an-
nulled the decree that limited property rights in Kurdish
regions.*
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In brief, the tiers of occupancy can be summarized as fol-
lows:

1. Owner-occupied

2. Amiritasarrufright (state-owned property which
an occupant has the right to use, exploit, and dis-
pose of, primarily in farming areas)

Title through prescription (usually unregistered)
Old lease right

New lease right

Illegal squatter (no right and regulated by law
82/2010)

A restitution program will need to consider the rights of
tenants with “old” and “new” leases, as well as the rights of
squatters with no title. Giving squatters the same rights as
land owners may breed resentment in a post-conflict resti-
tution program, but the socio-economic and legal barriers
to ownership as well as the corrupt practices that led to the
proliferation of urban slums must at least be acknowledged
in a future program; otherwise, a significant number of city
dwellers will be neglected. Moreover, marginalized groups
who were historically denied ownership rights but who
nonetheless suffered displacement as a result of the con-
flict would be unfairly excluded if eligibility requirements
were restricted to land owners alone. Section 5 will further
discuss options for structuring eligibility requirements
and compensation allotments, keeping in mind the tiered
rights in Syria.

Bad Faith Titles

Other provisions within the Syrian Civil Code may also
bear importance to post-conflict property restitution. For
instance, the Code allows for the annulment of an agree-
ment if the property sale involved bad faith, exploitation,
or an essential error by both parties that, if known, would
have caused them not to conclude the sale. Similarly, the
Code disfavors bad faith possessors and denies legal effect
to possession obtained by fraud or deceit.® In theory, these
provisions would allow Syrians returning through a resti-
tution program to challenge transactions they made under
duress as well as fraudulent sales made by third parties
during their absence.

While these provisions may provide theoretical protections,
conflicting claims and the loss or destruction of deeds since
the start of the conflict complicate any available legal de-
fenses. To address such concerns, the government passed
Decree 33/2017,* which stipulates that individuals with
digitized deeds can request a new copy of the deed if it was
lost or stolen; however, if the deed was not digitized, the
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individual must make a request from the appropriate court
and show evidence of ownership, including witness testi-
mony. If the magistrate determines the claim to be valid,
the court will issue a public announcement to notify any-
one who wishes to challenge the claim. The court affords six
months for challengers to come forward to claim a lien or a
right. If there is no dispute, the judge will issue the deed.
Anyone challenging has to be physically present or send le-
gal representation (issuance of power of attorney first re-
quires security sector approval, discussed below). The de-
cree then provides for another five-year waiting period for
claims to a superior lien on the property before the issued
deed is deemed final. This complex system affords certain
protections, but also generates considerable uncertainty,
the major problem with the decree being that displaced in-
dividuals may not receive the notice or have the ability to
challenge claims to their property within the six-month or
even five-year waiting period.

Property and the Security Apparatus

Syria’s security apparatus plays a role in many aspects
of civil life, ranging from permits for parties to marriage
certificates. Such permits and licenses are typically sub-
mitted to the political security branch of the Ministry of
the Interior in the governorate where the request is be-
ing made. Permits and licenses deemed to be particularly
sensitive are then sent to the General Intelligence Branch
of the Armed Forces. In some circumstances, the General
Intelligence Branch forwards the request to the Airforce In-
telligence Branch for the final recommendation for approv-
al. Each branch will conduct its own security check to de-
termine the applicant’s political opinions, the opinions of
his or her family members, ties to terrorism, and religious
and ethnic background. This complex bureaucratic process
is well-documented in the papers that SJAC has been able
to extract from abandoned intelligence facilities in Syria.
Each step of the process normally requires the payment of
bribes, which can allow for an expedited process and a pos-
itive determination, depending on how much money the
applicant is willing to pay.

Property is no exception. According to government docu-
ments collected from intelligence facilities and conversa-
tions with many Syrians, the security sector must provide
the ultimate approval for all property-related agreements,
including building permits, property registration, proper-
ty sales (both residential and commercial), and residential
leases, both in zoned and un-zoned areas.* Even the pro-
cess of expanding an existing home often requires exten-
sive “fees” to the governorate, head of the municipality, and
political security branch in order to acquire the necessary
legal permits. Fees is written in quotation marks because



such money is often solicited without reference to an of-
ficial fee structure, without the issuance of receipts, and
through methods that can only be described as extortion-
ary.

Many of the new decrees related to property since 2011 al-
low for individuals to make claims for ownership and occu-
pancy rights through a legal representative if the individual
is not physically present to make the claim in person. Such
legal representation must be evidenced through a power of
attorney authorization. This accommodation would theo-
retically allow for displaced Syrians to secure their proper-
ty rights, except, as with other aspects of property law, the
power of attorney authorization must be first approved by
the security sector. If the principal is found to have ties to
terrorism, his or her authorization will not be accepted.* In
practice, this has meant that many individuals who partic-
ipated in protests since 2011 and are now living outside the
country have been unable to petition for claiming titles to
property while living abroad.

Inheritance of Property

Given the length of the conflict and the number of people
reportedly dead and missing, an analysis of inheritance
laws vis-a-vis immovable property is also warranted. In-
heritance is governed by the Code of Personal Status. Rel-
atives of the deceased have two types of inheritance rights,
one under civil law and the other under Islamic law (i.e.,
Sharia), depending on the type of property as well as other
factors. Non-Muslims may choose their own inheritance
rules to be determined by their religious affiliation. Since
the Code of Personal Status mirrors Sharia in many aspects,
inheritance rules in Syria give men twice as many shares in
the property as women.” Whether a restitution program
will also reflect these religious and cultural norms when
determining property ownership of wives and children will
be another point of debate when designing a future pro-
gram. International donors may prefer to implement such
a program under a secular framework without gender dis-
crimination, but such reforms may not be supported by the
local population.

Another aspect of inheritance that requires elaboration
is the provisions on missing people. Article 34 of the Civil
Code* and Article 205 of the Personal Status Code* regu-
late how to handle inheritance claims when the individual
in question cannot be confirmed dead. When a relative can-
not prove the death, he or she must wait four years before
selling or making any claims on the property. If the missing
person was in military service at the time, the waiting peri-
od may be reduced, but in general, the missing claim must
be officially filed before the waiting period commences.

Once again, for those living outside of Syria who have a
claim to inheritance, when a family member dies, they
must authorize a power of attorney to act as their legal rep-
resentative inside of Syria to make their claim. This autho-
rization must be approved by the security sector, barring
many Syrians from their ability to authorize an agent to act

on their behalf.

Areas Controlled by Non-State Actors

After armed groups formed to fight the Assad government
and successfully captured territory from the state, they be-
gan creating and enforcing laws in the territories that they
controlled. Some armed factions opted to continue imple-
mentation of the Syrian civil and criminal codes, enforced
by defected judges, while others implemented varying
forms of Sharia, anything from the Unified Arab Code to
extremist interpretations issued by the armed group it-
self.# Property administration and property dispute reso-
lution have been issues adjudicated by these newly formed
entities. A post-conflict restitution program will need to
determine the legitimacy of these decisions and whether to
honor a claim to a title when the title was determined by a
non-state actor.

Even among groups that implemented the existing Syri-
an civil and criminal codes, courts have prioritized crim-
inal cases and generally lacked expertise on specific areas
of civil law. To address the backlog and provide needed
expertise, the Free Syrian Lawyers Association (FSLA) has
established arbitration panels to adjudicate civil and com-
mercial disputes.” Although arbitration has been effective
in many cases, it is not available in all opposition-held ar-
eas, limiting its reach and adding to the complexity of how
the law is applied in Syria. Further complicating matters,
the Syrian government has so far not recognized property
transfers that happened outside government control, even
when opposition authorities followed Syrian property law.
After the return of Eastern Ghouta to government control,
the government threatened to nullify close to 10,000 prop-
erty sales.*

While some non-state courts may have resolved disputes
in good faith, there are also cases of bad faith seizure of
property. For example, in Tabqa, SJAC’s coordinator wit-
nessed cases in which members of Ahrar al-Sham and
Jabhat al-Nusra entered unoccupied homes and recited the
takbir (a short expression of faith) to turn what would oth-
erwise be a sinful theft into a halal (allowable) seizure. This
has served as a de facto transfer of ownership. While these
armed groups have since lost control of much of their terri-
tory and the property within it, some of this seized proper-
ty was sold for a profit or transferred to recruits before the
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armed groups retreated. Hence, some property may still
be held by those who purchased or received it from illegit-
imate owners, a complex chain of ownership that will have
to be untangled in order to institute a restitution program.

Areasunder Islamic State of Iraq and al-Sham (ISIS) control
have operated under a different model, abandoning exist-
ing institutions — including Sharia courts - and replacing
them with their uncompromising interpretations and de-
crees. ISIS framed the seizure of property and redistribu-
tion of land as a way to compensate for historical injustices,
which led to initial support for the group in some areas of
Syria. ISIS also resolved property disputes quickly, which
many local residents deemed as a positive aspect of their
governance, particularly for those who had disputes tied up
in Syrian courts for years.® It is telling of the general law-
lessness in the region that some Syrians at first welcomed
ISIS and its institutions, as even draconian law was pre-
ferred to having no law at all.*® Despite this initial enthu-
siasm, these decisions regarding property administration
and dispute resolution will now need to be revisited, first
by the entities that have taken over ISIS-held territories in
Syria, and ultimately by a future post-conflict government.
Whether it was ISIS or another group, the continual change
in territory held by parties to the conflict may have led to
conflicting or overlapping decisions on property that will
prove to be incredibly complicated in the post-conflict pe-
riod.

Application of the law

Despite its deep-rooted tradition in civil law, the biggest
obstacle to property rights in Syria has always been the
application of the law and the lack of enforcement mech-
anisms to protect private property from state or private
interference. Corruption and inefficiency were common
prior to the conflict, but political instability has amplified
opportunism in the system. In some instances, the lop-
sided application of the law has been purposeful, in order
to punish political dissidents and reward loyalists. Cases
of property theft and counterfeiting have proliferated and
gone unpunished in recent years. Some of the most egre-
gious examples include networks of legal professionals
working together to forge documents authorizing the sale
of property, unbeknownst to the owner. The buyers are of-
ten accomplices who subsequently transfer the property to

SYRIAJUSTICE AND ACCOUNTABILITY CENTRE | 10

a third party, who may or may not be acting in good faith. It
is unclear to what extent Syrian authorities sanction illicit
property transfers, and displaced owners have been unable
to access the local courts to pressure them to pursue justice
or take other action to reclaim their property.

What Law is to Govern a
Restitution Program?

With a complex legal framework that does little to protect
property rights and some opposition-held territories hav-
ing openly rejected Syrian law, the question of what law
to apply in post-conflict Syria is a highly contentious one.
Whatever legal framework ends up governing restitution
and dispute settlement, it will have to reconcile the vari-
ous legal sources currently at play in Syria, effectively aim-
ing for a compromise that can rely on both legitimacy and
ownership by the Syrian people. In this regard, the afore-
mentioned Civil Code cannot be ignored, but the extent
to which its provisions are altered could have tremendous
impacts on the individuals attempting to make claims un-
der a restitution program. Additionally, the designers of a
restitution program will have to give weight to the informal
practices that are central to how Syrians understand prop-
erty ownership and usage.

The complex layers of property laws and lack of trust in in-
stitutions will make legal and institutional reforms essen-
tial. First, it is important to consider whether rules govern-
ing a restitution program will be integrated into the Syrian
legal framework or operate independently, applicable only
to the mandate of the restitution program. Since unequal
property rights and arbitrary property seizure existed be-
fore the conflict, a property restitution program could be
envisioned as one aspect of a larger effort to reform prop-
erty law. However, if a restitution program is put on hold
until new property laws are passed through a legislative
process, there will be an unacceptable delay in the return
and redress of displaced persons. Thus, implementing a
restitution program with a separate legal framework, ac-
companied by property law reforms that mirror the broad
principles outlined by the program, could be an opportu-
nity to not only resolve conflict-era disputes but also tack-
le systemic inequalities and build citizens’ faith in private
property protections. These options are elaborated upon in
Section 5.



Displacement in Syria During the Conflict

The aim of this section is to explain the various ways through which the Syrian people have been deprived of their property. Displace-
ment and loss of property — through coercion or voluntarily — are not always the result of military action. In many cases, Syrians are
bereft of their houses as a result of an exploitative justice system, or through the consent of the international community.

Indiscriminate Attacks

Gross violations of international humanitarian law con-
tinue to be primary drivers of displacement in the Syrian
conflict, with indiscriminate attacks’? and the use of indis-
criminate weapons® as primary examples. Chemical and
incendiary shells, cluster bombs, rockets, fuel-air explo-
sives, and barrel bombs are used to strike densely popu-
lated areas, failing to adequately distinguish military from
civilian targets and in clear violation of the Geneva Conven-
tions of 1949%*and customary international law.*

As early as November 2011, residential areas in Syria have
been the target of bombardment, with violent clashes tak-
ing place between state and anti-government forces in ar-
eas such as Homs, Hama, Rif Dimashq and Idlib.*® Over
time, as the conflict evolved from a violent crackdown to an
armed conflict, the frequency and scale of these attacks in-
creased.”” Despite calls by the international community to
cease indiscriminate attacks in populated areas,*® both gov-
ernment and non-government actors have failed to do so.
In particular, the government’s use of barrel bombs - make-
shift aerial explosive devices known for their “high lethality
and significant level of damage” - have been a particularly
destructive tool of war. While some refuse to leave their
homes due to personal circumstances or the unwillingness
to abandon family property, others remain trapped while
their town or city is under siege.” However, with essential
infrastructure destroyed and basic human services no lon-
ger available, many Syrians were forced to flee their homes
and abandon their livelihoods.

It is relevant to note that displacement is not just caused
by the attacks themselves. Often the sheer terror of an im-
pending attack is sufficient to force Syrians to abandon
theirhomes. Such attacks are part of what has been called “a
strategy of terrorizing civilians by making opposition-con-

trolled areas unlivable.” A witness account of the shelling
campaign targeting Aleppo in 2014 offers a clear example.
After extensive bombardment with barrel bombs and mis-
siles on 31 January, which lasted from approximately 8 a.m.
to 4 p.m., thousands of civilians fled the city. Among them
were people who resolutely refused to leave their homes
under previous bombardments but fled due to fear of be-
ing subjected to another such attack.® Such instances of
abandonment subsequently expose the property to other
types of dispossession. Once they have fled their towns
and provinces, displaced property owners are either unin-
formed that their property has been illegitimately occupied
or find themselves unable to defend their property rights in
a climate of instability and weakened legal security.® These
types of dispossession will be discussed in detail below.

Remnants of War

While a direct attack on civilian areas constitutes a clear
and perceivable threat to both civilians and (their safe ac-
cess to) property, there is also a significant risk of the land
being contaminated with various explosive devices. Ac-
cording to surveys conducted by the United Nations Mines
Action Service (UNMAS), approximately 8.2 million Syrians
live in areas that are potentially littered with explosive rem-
nants of war.* Though attacks are mostly directed at urban
centers,® reports indicate landmine-related incidents are
more often recorded in the countryside. Mines and impro-
vised explosive devices (IEDs) are placed in the vicinity of
roads or near other key infrastructure, such as wells or hos-
pitals.® Since the devices are operational and often hidden
from sight, living in these contaminated areas is extremely
dangerous. Disarming unexploded devices requires proper
training and resources, and the devices constitute a major
hazard for citizens who attempt to return to their houses
during a lull in the fighting. Those who decide to leave their
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houses behind do so knowing they will not be able to return
unless their neighborhoods are safely cleared, which will
take time and political will on the part of those who control
the territories in question.

Legal Dispossession

Modern-day wars are fought in a variety of ways, with op-
posing parties utilizing more than solely military means to
gain the upper hand. While international media extensively
covers conventional warfare and its disastrous humanitar-
ian consequences, the war in Syria has seen land and prop-
erty rights used as tools to wage war in a similarly relentless
fashion. Though this section will primarily focus on court-
based property dispossession by government entities, it
is important to note that the Assad government is not the
only party in the conflict to weaponize property rights.*

Dispossession as Form of Punishment

In 2012, the Syrian government issued Counter-Terrorism
Law No. 19,% which contained far-reaching definitions of
“terrorist act,”® “terrorist organization,” and “terrorism
financing,” as well as Decree No. 22, which established
the Counter-Terrorism Court (CTC), tasked with enforcing
the aforementioned law.” Since the law criminalizes “ev-
ery act” and “every method” aimed at “creating a state of
panic among the people, destabilizing public security and
damaging the basic infrastructure of the country,” the law
can and has been interpreted broadly by authorities. Be-
sides imprisonment, forced labor, and the death penalty,
the accompanying Decree 637 also authorizes the court to
seize and expropriate all movable and immovable proper-
ty.” Furthermore, according to a 2012 circular, all detainees
brought before the CTC could be subject to property seizure
from the moment a claim was filed against them.™

Tracking Opponents

Property ownership serves another function: it allows
tracking and targeting of suspected pro-opposition mem-
bers based on the information contained in the documents.
The confiscation of property documents at checkpoints is
a good example of this practice.” Through examination of
such documents, government authorities based at check-
points can easily trace names to specific areas in the coun-
try, assume the political affiliation of the owners, and iden-
tify the number of their holdings. In the short term, this
practice has compelled Syrians to leave behind their doc-
uments, as the risk of being traced is too great. In the long
run, however, the conflation of personal property with state
security has created a deeply politicized statutory frame-
work for property rights.”
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Use of State Laws to Evict and
Expropriate Property

Even before 2011, the practice of using state laws to expro-
priate property was a common occurrence in Syria, most
notably infringing upon the property rights of the Kurdish
population.” While the aims of expropriation and confisca-
tion are not always clear from the outset, there can be little
doubt that in wartime, these tools can be useful weapons
to further the war effort. Illustrative in this case is a recent
court finding which allows the Syrian government to take
over any property abandoned over the course of the war.”
Similarly, a governmental decree of 2013 bestows extensive
expropriation powers on the Syrian government to provide
room for electric power projects.” Syrians who face evic-
tion orders as a result of these decisions have no choice
but to abandon their property and accept disproportionate
compensation. As mentioned in Section 2, other laws on
expropriation and rezoning, such as Decree 66 and Law No.
10, are also tools the government has enacted that have the
potential to have far-reaching consequences for the war-
time legal dispossession of property rights.

Local Ceasefires and Forced
Transfers

Ceasefire negotiations have been taking place in the Syri-
an conflict as early as 2012, when Zabadani - a small town
west of Damascus — witnessed preliminary negotiations
between the Syrian government and local opposition forc-
es. Since 2014, the frequency and scope of such negotiations
have increased as political and military stalemates between
the conflict parties, as well as fear that the government
would eventually gain an upper hand, forced concessions
from the fighting factions.*

While the terms of each ceasefire agreement may differ,
all agreements usually indicate what is to become of the
contested territory and its population. In Syria, the gov-
ernment has typically framed the agreement as a compro-
mise, but in reality, the agreement is often presented to
local leadership following extended use of siege tactics.®
These population transfers are highly controversial, as the
voluntary nature of the evacuations — a requirement under
international law® — has been dubious at best.® In what
has been called the “surrender or die” tactic, communities
are coerced to accept the conditions of population swaps.
After armed groups in Darayya surrendered to pro-govern-
ment forces in August 2016, its residents were left with the
choice between surrender — including transfer to govern-
ment-controlled areas — or continued violence.® In 2017,
thousands of people were transferred out of Madaya and
Zabadani, as well as Foua and Kfraya, after grueling sieges



by government and rebel forces, respectively.®* More than
20,000 residents of Al-Waer were transferred out of the city
between March and May 2017 following a Russian-mediat-
ed agreement between local officials and the government.®
In March and April of 2018, tens of thousands of residents
of the Harasta, Douma, and Central sectors of Eastern Gh-
outa were transferred to northern Syria.®” Other examples
include various neighborhoods in the Old City of Homs and
Qudsayya near Damascus.®® Facing starvation or contin-
ued siege, many Syrians consequently “choose” to abandon
their homes in a desperate bid to save their lives.

The Madaya/Zabadani and Foua/Kfraya population swap is
often framed as having occurred with the intent of funda-
mentally changing the sectarian demographic of the towns.
In other cases, population transfers appeared to be politi-
cally motivated, but primarily resulted in the displacement
of Sunnis.® Instances of displacement have also occurred
during the Syrian conflict between Arabs and Kurds.®
Regardless of the intent to alter demographics in each in-
stance, the population transfers have inevitably bred re-
sentment and sectarianism among the populations.

Sales to Third Parties

Throughout the Syrian conflict, property transactions
have continued to take place, often in good faith and in
the form of private contracts between buyers and sellers.
As a result of the breakdown of government adminis-
tration, many (if not all) of these transactions are not re-

corded in the registry.” The conflict has also given rise to
so-called “distress sales,” in which people sell all or part
of their property in order to purchase food or finance
their journey to safer areas.” It is not unlikely that the in-
tense psychological pressure caused by the violence has
left Syrians in weak bargaining positions, forcing them
into property transactions on unfair or illegal terms.”
In all the chaos and turmoil of the ongoing conflict, many
Syrian property owners now find themselves in an extreme-
ly vulnerable position. Without proper proof of ownership,
it is fairly easy to forge documents and force people out
of their rightful homes. This has given rise to fraudulent
transactions and seizure of property assets by opportunists
who exploit the weakened legal environment. Testimonies
from Jasim, a city in the southern governorate of Daraa,
have revealed how a local lawyer forged documents for at
least two hundred properties so they could be transferred
to third parties without the knowledge or consent of the
owners.*

It is highly likely that fraudulent transactions will be fol-
lowed by transactions done in good faith, which will result
in future disputes about who is legally entitled to the prop-
erty. Such disputes could exacerbate the difficulties sur-
rounding property restitution.” Even if certain home own-
ers were to possess proof of property, the (often intentional)
destruction of property records and forced evacuations
have left many Syrians bereft of proper evidence. Knowing
this all too well, Syrians are often unwilling to leave behind
their property for fear of losing it at the hands of looters or
forgers, sometimes at risk to their own lives.*

Yabroud (Damascus), 6 August 2014
Destruction caused by the shelling on Yabroud by the regime.
Photo from Lens Young Damashqi.
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Restitution in Peace Agreements

The following section examines key elements of property restitution that should be addressed during Syrian peace negotiations,
focusing particularly on comparisons of past precedent and methods that proved most effective in facilitating property return and
restitution to victims in post-conflict areas. Noting that the UN-led negotiating team has yet to undertake the issue, this section
attempts to articulate the value and necessity of an effectual restitution program to the wider reconstruction of Syrian society in the

post-conflict period.

Overview of the Current
Syria Negotiations

Syria has posed an unprecedented challenge to the United
Nations in contriving diplomatic solutions to one of the
most devastating modern humanitarian crises.” Despite
the extraordinary level of violence and human suffering
that has endured in the country for more than seven years,
the UN has failed to broker a lasting agreement for de-esca-
lation, political transition, or humanitarian assistance — let
alone a formal peace agreement - though not for a lack of
effort.

Attempts to end the civil conflict through negotiations be-
gan in 2012 when former UN Secretary-General Kofi Annan
was appointed UN Special Envoy to Syria, tasked with me-
diating peace negotiations between the opposing factions
and bringing an end to all violence and human rights vio-
lations.*® Annan initiated the Geneva I Conference in June
of that year, which ended with a mutual recognition of the
need for a transitional government that abides by human
rights standards.” Yet, growing militarization and disunity
among world powers led Annan to resign just five months
after his appointment.’*

Peace talks stalled for 18 months until parties came back to
the negotiating table in January 2014, with Lakhdar Bra-
himi serving as Special Envoy. The Geneva II Conference
sought to address the implementation of a transitional
government, but the Syrian government delegation’s un-
willingness to discuss President Assad’s removal led to a
breakdown in negotiations after only two rounds. Brahimi,
described by UN Secretary-General Ban Ki-moon as “one
of the world’s most brilliant diplomats,” resigned three
months later, reportedly frustrated by the stalemate.™
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Talks stalled for another two years until the Geneva III Con-
ference convened in February 2016, this time led by current
Special Envoy Staffan de Mistura. The talks — slated to ad-
dress a possible ceasefire, the release of prisoners, terror-
ism, and aid deliveries — were temporarily suspended after
three days due to reported military advances by the Syrian
government in violation of the negotiations framework.™
Subsequent talks have discussed prospects of a new Syri-
an constitution, elections, and system of governance, but
these efforts have not resulted in furthering a peace deal,
and as the war continues into its eighth year, confidence in
UN-led talks has all but evaporated.*

Discussion of Property Restitution in the
Talks

During UN-led peace negotiations between the Syrian
government and opposition groups, both sides have recog-
nized the importance of addressing land and property is-
sues post-conflict.”* After a March 2016 negotiation round,
de Mistura noted 12 points of commonality between the
two sides in their respective visions for Syria’s future; these
points included the need for a voluntary and safe return
home of all refugees and internally displaced persons and
the importance of making property restitution available to
all those who have suffered loss or injury as a consequence
of war.”> However, the peace talks have failed to specifical-
ly address refugee and property restitution issues, and no
substantive discussion has since occurred. Instead, de Mis-
tura has chosen to hurriedly focus on issues such as con-
stitution drafting, which many experts and Syrian NGOs,
including SJAC, have argued should not be an immediate
priority.™ Instead, the Special Envoy’s team has been en-
couraged to focus on reaching an agreement on the rights
of detainees, the disappeared, and the displaced to estab-
lish a human rights framework that can build trust between



the parties and address pressing issues. Property restitu-
tion is particularly connected to the short-term need to re-
construct Syrian society, and on February 4, 2016, eighteen
Syrian human rights groups encouraged de Mistura and
parties to the conflict to prioritize property restitution as
one of five transitional justice topics that must be included
in a final agreement in order for long-term peace and sta-
bility to be possible.”

Restitution Frameworks
within Peace Agreements

As very little progress has been made to advance a restitu-
tion framework in the talks, other countries can offer ex-
amples and lessons learned that can help guide negotiators
and their international supporters on incorporating such
a framework into a final agreement. Since World War II,
international legal norms and practices have increasingly
grown to respect the legitimacy of individual property res-
titution claims after periods of conflict or displacement.™®
Consequently, post-conflict peace agreements refer in-
creasingly to the rights of refugees and displaced persons
to return to their homes and to repossess property.™® How-
ever, restitution programs addressing property loss and de-
struction have no standard format.

While some states establish restitution programs primarily
within a final peace agreement, others do so with subse-
quent legislation. However, precedent and scholarly anal-
yses suggest that large-scale post-conflict restitution ini-
tiatives generally realize greater success when a clear and
detailed outline of the program is laid out within the final
peace agreement — including reference to rights of return
under the law, the program’s legal framework (including
authoritative scope), and methods of enforcement. Bosnia’s
Dayton Accords addressed property restitution at notable
length, including the rights of refugees and displaced per-
sons, the restitution program’s general framework, and the
relevant commission’s authority and limitations regarding
the handling of claims.”™ Coupled with an enforcement
mechanism, clarity within the peace agreement regarding
property restitution served to guide the return and repara-
tions process, making it one of the most successful restitu-
tion programs to date.™

States that have addressed property restitution primarily
in subsequent legislation have struggled to ratify and im-
plement property laws expeditiously and with sufficient
clarity to facilitate the timely return of refugees and dis-
placed persons. South Sudan's peace agreement following
its separation from Sudan in 2005 contained few details
of the restitution initiative to come — leaving discussion of
restitution for subsequent legislation. However, the South

Sudanese government has since failed to pass a formalized
land policy, and a pervasive lack of clarity remains regard-
ing land administration.”* Guatemala’s peace agreement
was similarly vague regarding the issue of property resti-
tution, creating a lack of clarity that greatly hampered the
restitution program’s chances for success."™ Clarity and de-
tail at the outset of the Syrian restitution program can help
minimize similar complications accompanying subsequent
legislation, increasing the rate and success of restitution
and return.

The Significance of Right to Return in
Restitution Frameworks

In addition to provisions on restitution, a peace agreement
also needs to grapple with the issue of return, which is very
much linked to property rights and long-term peace. Re-
turn and reintegration not only preempts renewed conflict
and prevents further displacement, but also enforces inter-
national legal norms and principles on human rights in the
post-conflict state.™ Return can also be a meaningful signi-
fier of peace and cessation of violence since many fighters
on both sides of the conflict have themselves been displaced
since hostilities began in 2011." Affording these parties
the ability to return home can thus significantly impact
the prospect of conflict resolution and easing of tensions.
Return of displaced populations can likewise serve to vali-
date the post-conflict political order and contribute to the
recovery of local economies.™ Resolving the widespread
displacement of Syrians can thus serve to honor individual
rights deferred during years of internal conflict, construct
norms and trust, and generate a strong political and eco-
nomic infrastructure. All these elements play key roles in
establishing and maintaining societal peace and stability.

Components of a Negotiated
Restitution Framework

While no standard template exists, scholars have noted
several key components that should be included in a peace
agreement, including refugee/IDP rights, enforcement and
monitoring mechanisms, and incentives. Including these
components within the Syrian peace agreement can aid in
the creation of an effective and fair restitution program.

Rights

The express inclusion of rights within a negotiated peace
settlement can aid in establishing a basis for an eventual
restitution program — de-politicizing the concept of return
and grounding it in the rule of law."” The right to return to
one’s home country is an established international legal
principle. It is enshrined in the International Covenant
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United Nations, 21 September 2017

High-level event on the Syria crisis, hosted by the EU in
the margins of the 72nd UN General Assembly in New
York and attended by close to 50 countries and partners.
Photo by United Nations Development Programme.

on Civil and Political Rights as well as the Universal Dec-
laration of Human Rights.” Many States have integrated
similar rights directly into their peace accords (and subse-
quent constitutions). Bosnia, Cambodia, Guatemala, Mo-
zambique and Somalia have all incorporated various forms
of returnee rights into their agreements to end hostilities.™

However, a right to return to one’s country does not guar-
antee return to one’s home of origin. This distinction is con-
sequential; restitution rights inherently accompany a right
to a specific property or home of origin. As a result, the right
to return to one’s home of origin has been increasingly
favored by the international community.*® UN Security
Council resolutions have affirmed this right in Abkhazia
and the Republic of Georgia, Azerbaijan, Bosnia and Her-
zegovina, Cambodia, Croatia, Cyprus, Kosovo, Kuwait,
Namibia, and Tajikistan.’ Peace agreements have likewise
begun to recognize this right in the past quarter-century.
In 1992, Mozambique’s General Peace Agreement articulat-
ed that refugees should preferably return to their original
residences, although it stopped short of guaranteeing the
right to do so0.”> Three years later in Bosnia, the Dayton Ac-
cords enshrined strong language on the right to return to
home of origin,® and subsequent peace agreements have
articulated similar rights for returnees, particularly in cas-
es where ethnic cleansing and forcible displacement were
pervasive.” Doing so establishes property repossession as
an individual right and expressly denotes a legal responsi-
bility upon governing authorities to secure reparations to
all who assert legitimate claims.

In Syria, the following language could be included in a
peace agreement to enshrine a right to return: “Refugees and
displaced persons have the individual right to freely return to their
homes of origin to the extent it is possible within the framework
and parameters set by the Syrian peace agreement.” Inclusion of
such language grants returnees a specific right of return
and repossession regarding their specific dwelling and
property, creating a basis for legal recourse regarding prop-

SYRIAJUSTICE AND ACCOUNTABILITY CENTRE | 16

erty restitution. In addition, the peace agreement should
include special protections for marginalized groups that
may otherwise be denied property rights: “The right to return
and property restitution extends to all refugees and displaced per-
sons without discrimination.” This guarantee could apply to
women, non-citizens, religious/ethnic minorities, and the
disabled, as well as others.

Obligations

In conjunction with rights, the inclusion of specific ob-
ligations confers legal responsibility upon governing au-
thorities to remedy property claims. While fewer states
have incorporated language on obligations into their peace
agreements, it was a noted element of the Bosnian agree-
ment credited with advancing the restitution initiative. The
agreement obliged Bosnian authorities to indiscriminately
aid return and repeal contradictory domestic legislation.
These obligations, when coupled with an effective monitor-
ing and enforcement mechanism, were helpful in expedit-
ing property restitution.

Likewise, in Syria, the inclusion of obligations for signato-
ries of the peace agreement can reinforce the effective im-
plementation of return and repossession. In drafting the
agreement, potentially significant language on obligations
could be: “The Syrian government will accept and aid the return of
refugees and displaced persons, facilitate property restitution, and
make amends to victims by other means when restitution is not a
viable means of reparation.” This obligation compels proactiv-
ity on the part of the Syrian government to support the res-
titution program and remedy for those who, for whatever
reason, cannot be compensated through a restitution pro-
gram. Moreover, given the extensive laws the government
has passed since the start of the conflict, it will be import-
ant to include language regarding the effect of such laws
moving forward, such as the following: “The government will
revoke, within a timeframe set by the established Commission, any
legislation that hinders rights of returnees to repossess property.”



Incorporating obligations that facilitate the ouster of such
restrictions into the peace agreement promotes the holistic
protection of returnee rights in Syria on all levels of gov-
ernment.'”

Framing the Process of the Program

While there is more than one school of thought regarding
the importance of peace agreement language and content,
agreements hold value when they provide a degree of detail
regarding the restitution program’s substantive laws and
method for implementation.’?® While this language can be
interpreted and modified over the course of the program’s
lifespan, a peace accord should firmly articulate the resti-
tution initiative and set parameters for the entities tasked
with implementation. Doing so will allow Syria’s restitu-
tion program to move forward expeditiously and with clar-
ity regarding the final intended outcome. Subsequent im-
plementation legislation could help reinforce and provide
greater detail to the restitution framework, but negotiators
should not wholly rely on future legislation and must en-
courage the parties to agree to concrete provisions from the
outset in order for the program to be a success.

A Monitoring and Enforcement
Mechanism

A monitoring and enforcement mechanism can be vital to
the success or failure of a restitution program, particularly
in post-conflict settings where there are many competing
priorities, ethnic and sectarian tensions, and high levels of
resentment among citizens and governing authorities. If
given the necessary authority, such a monitoring mecha-
nism can help ensure restitution is carried out thoroughly
and efficiently, identifying any intentional or unintention-
al road blocks and removing or prosecuting individuals or
entities causing delays. The United Nations has noted the
importance of incorporating monitoring and enforcement
mechanisms within restitution programs and has express-

ly called upon states undergoing a restitution process to
designate a specific public agency to enforce decisions and
judgments, ensuring that authorities respect, implement,
and enforce restitution decisions and prevent public ob-
struction of such aims."

In Bosnia, the international community learned first-hand
the effect a monitoring and enforcement mechanism (or
lack thereof) can have upon post-conflict property restitu-
tion. For years following the peace agreement’s 1995 rati-
fication, Bosnian legislators, judges, and political officials
intentionally obstructed the implementation of its provi-
sions, causing the program’s stagnation for half a decade,
and there was no clear and effective way to compel compli-
ance.” It was not until 2000 that the international com-
munity crafted and implemented an effective monitoring
and enforcement mechanism. This apparatus, the Property
Law Implementation Plan (PLIP), eventually established
a presence in every BiH municipality and helped ensure
unimpeded implementation.® It is widely regarded as the
critical component to Bosnia’s success in post-conflict res-
titution. Conversely, a lack of monitoring and enforcement
by the international community in Guatemala allowed the
ruling oligarchy — who had little to gain from restitution —
to continually delay implementation.®?

The Syrian conflict has been driven by violence of excep-
tional brutality largely predicated on preexisting divisions
and inequalities.® Corruption, nepotism, and discrimi-
nation have been hallmarks of the Syrian government for
decades. Accordingly, enforcement mechanisms will be of
particular importance in Syria. Without an established en-
tity with the power to ensure compliance, restitution could
be easily sidelined, or worse, entrenched political and eco-
nomic interests in Syria could manipulate the process, to
the detriment of victims.
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Compliance Incentives

Incentives such as monetary assistance or access to multi-
national institutions have been increasingly used to induce
treaty compliance, with limited application to enforcement
of international human rights standards and principles of
good governance.® When tied to a restitution program,
incentives can hinge benefits upon a state’s implementa-
tion of — and compliance with — obligations established in
the peace agreement. In Syria, European countries as well
as others have increasingly emphasized the possibility of
allocating funds to Syria’s future reconstruction efforts.
Although monetary incentives have induced favorable ac-
tion regarding return and restitution in other contexts,
reconstruction funds in particular have seldom been made
contingent upon justice, accountability, or human rights
reform. However, such measures could be undertaken
within Syria’s peace agreement if done in conjunction with
the strict monitoring and oversight provisions elaborated
upon above.

In Bosnia, both political and economic incentives were used
to induce compliance with restitution initiatives. The state’s
membership in the Council of Europe was contingent, in
part, on implementation of refugee return and property
restitution. Since Bosnia sought to rejoin the international
community through ascension to the Council, this condi-
tion gave the international community significant leverage
to induce the government’s compliance with restitution ef-
forts. The Council cited needed improvement in property
restitution processes as one of many reasons why it rejected
Bosnia’s request to join the Council in 1999.% When Bosnia
joined the Council in April 2002, its invitation was based
partially on progress made with regard to property resti-
tution and was contingent upon Bosnia’s continued dedi-
cation to the restitution process.?¢ Likewise, international
assistance in post-war reconstruction was conditioned on
adherence.*” Damage to Bosnia’s infrastructure and hous-
ing by the end of its three-year civil war was massive. The
country’s GDP was one-eighth of its pre-war level, and
reconstruction was estimated to cost approximately $8
billion.”® Thus, the country was heavily dependent upon
international financial assistance in its rebuilding efforts.
The eleven members of the Steering Board of the Peace
Implementation Council supported conditionality of aid
in a 1997 statement, affirming that “assistance for housing
and local infrastructure should be dependent on the accep-
tance of return” of displaced individuals.” This phenome-
non occurred to a marginal degree in Bosnia. For example,
the World Bank and the Office of the High Representative
engaged in a limited degree of screening at the local lev-
el before providing aid. However, compliance with human
rights and property restitution was typically only one factor
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in determining whether aid would be dispersed, and some
actors prioritized human rights compliance over others.*
Scholars have since recognized incentives as a useful tool in
ensuring government compliance wherein it might other-
wise resist.

In addition to positive incentives, punishment or threat of
punishment, such as in the form of economic sanctions,
can also compel compliance. While sanctions may be an
effective tool, incentives should be the first resort as they
are often more effectual and less harmful to civilian welfare
as leaders often pass along the cost of sanctions to the gen-
eral population.* With Syria’s current reconstruction costs
estimated at some $300 billion,* incentives may produce
more rapid and complete results. A noteworthy argument
contends that incentives pose the risk of bad faith signings
by parties who seek to extract rewards or simply meet in-
ternational expectations without a substantive commit-
ment to reform.* Considering this risk, any articulation
of incentives within the comprehensive peace agreement
would be aptly served if accompanied by subsequent im-
plementation provisions, detailing temporal or substan-
tive benchmarks and conditioning disbursement of funds
based on the achievement of those benchmarks throughout
the reconstruction period. In the absence of such detail,
both providers and recipients of aid are less likely to be held
to agreed-upon standards set forth in a peace agreement.

Next Steps in the Process

As the Syrian peace talks move forward, it is imperative for
the UN Special Envoy and negotiating parties to acknowl-
edge that lasting peace and security requires not only polit-
ical and military solutions, but also human rights reforms
and transitional justice mechanisms such as a property res-
titution initiative. The ability to return home or gain com-
pensation for the loss of property will restore dignity to vic-
tims while increasing trust in the new Syrian government
— furthering the goal of stability. Syrians displaced by the
civil conflict have consistently articulated that dignity will
play an important role in establishing the necessary condi-
tions for return and coexistence.*

As described in Sections 2 and 3, however, the property
rights environment and complex nature of displacement
make it difficult to craft viable solutions. In order to ensure
awell-planned framework, discussion of the program com-
ponents must begin early in the negotiations. While there
is no set way in which these restitution laws should be es-
tablished and implemented, the aforementioned elements
are important, if not essential, to creating an effective pro-
gram and should be given due attention during any talk of
return for victims of the conflict.



The Steps of a Restitution Program

The following section examines the lifespan of a restitution program while identifying foreseeable hurdles to implementation in the
Syrian context. Section 5 discusses the initial steps necessary to launch a program, the process for claim registration, adjudication,
and enforcement, the estimated timeframe forimplementation, the role of international oversight, and the challenge of longer-term
institutional reform. The section concludes by laying out key recommendations identified by SJAC as Syria looks ahead at return and

restitution issues.

Initial Start-Up

Several initial steps will be required to get a restitution pro-
gram “off the ground.” Past precedent demonstrates that a
program’s foundation sets the tone for the resulting trajec-
tory of implementation, and a weak foundation does not
bode well for the success of the program. To lay this foun-
dation, the startup period requires the creation of an im-
partial authoritative entity responsible for overseeing the
restitution program, the passage of supplementary legis-
lation, and the establishment of a field network capable of
receiving claims from areas throughout the country.

Passing Supplementary Restitution Leg-
islation

Even if a final peace agreement includes detailed language
on a restitution framework, Syrian officials will still need to
pass and implement property restitution laws that codify
and supplement the agreement’s mandates. Subsequent
legislation, often in the form of a Land Act, will generally
provide more detail on the restitution program than the
peace agreement. This legislation may establish a restitu-
tion commission, including provisions for the selection of
commissioners, guidelines for meetings of the commis-
sion, and elaboration on its functions, delegation of pow-
ers, and procedures. Restitution legislation may also estab-
lish a land claims court tasked with adjudicating disputes
based on decisions of the commission. Such legislation
could include qualifications and functions of judges and
the procedures of the court.

To pass comprehensive legislation, Syrian lawmakers could
consider collaboration with and assistance from interna-
tional experts. In the case of Bosnia, four international or-

ganizations* complemented and supervised the legislative
process. Two factors played a key role in signaling the need
for international involvement in Bosnia’s restitution effort:
1) hesitation (or even obstruction) on the part of domestic
authorities to undertake meaningful legislative action, and
2) the realization that solely relying on local actors to com-
plete the restitution program would take too much time,
particularly in light of competing priorities.* Internation-
al actors have exercised similar lawmaking powers in Cam-
bodia, Somalia, Kosovo, East Timor, and Iraq.™’

During the legislative process, drafters should be mindful
of the balance between expediency and accuracy. Delays
in legislation can prevent advances in the country’s return
process and cause frustration among those who do return
and have nowhere to settle, as a clear framework for res-
titution will not be available to guide fair and uniform re-
settlement and adjudication. Conversely, legislative expe-
diency at the expense of accuracy and fairness can likewise
delay the long-term success of Syrian restitution, increas-
ing the likelihood of gaps in the law and mistrust in the
system. Additionally, as with provisions established in the
peace agreement, drafters should be wary of “over-selling”
promises in legislation without ensuring their practical ap-
plication. Restitution programs rarely, if ever, meet every
ambitious goal outlined in their founding legislation. In
order to avoid disappointing claimants’ expectations and,
in turn, diminishing trust in the newly formed government
during reconciliation, drafters should avoid inflated prom-
ises to returnees.
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Establishing a Property Restitution
Commission

In addressing land and property restitution, peace agree-
ments often prescribe the creation of an authoritative enti-
ty to oversee the process. One option would be to rely solely
on the existing domestic court system. This could be less
expensive, but in countries where the judiciary is typically
inefficient, lacking in independence, and historically cor-
rupt, the domestic courts may not be an appropriate fo-
rum, particularly in the immediate post-conflict period.

The second, more common option is to create some form
of independent “commission” tasked with receiving, in-
vestigating, and deciding upon property claims. If Syria
chooses to create a separate commission, supplementary
legislation must clearly delineate the jurisdiction and pow-
ers of the commission as compared to the domestic courts
so as to avoid confusion, conflicting decisions, and overlap-
ping authority. Annex 7 of the Dayton Peace Agreement es-
tablished the Commission for Real Property Claims (CRPC),*
which functioned in parallel with the domestic housing
authorities.”® While the CRPC and the housing authorities
shared some procedural similarities, the CRPC only issued
decisions on the right of the claimant while the housing
authorities could decide on the rights of both the claimant
and the current occupant. Not only did this overlap cause
confusion, but it created obstacles for the enforcement of
the CRPC’s decisions. The presence of local housing mag-
istrates can also complicate the workings of an indepen-
dent commission. For example, in Sudan, the restitution
program was hindered in part by an inability to implement
uniform, formal land laws throughout a region governed
for centuries by a customary tenure system.*' Ambiguity
from the outset may result in conflicting claims outcomes
and can create substantial complications as the restitution
process moves forward in Syria.

The process of property restitution under an independent
commission is an administrative, rather than a judicial,
process, in that a judge is not required to preside over
claims disputes. This distinction provides several advan-
tages that may benefit the Syrian restitution process. First,
taking the administrative route prevents the courts from
being overwhelmed by a large number of claims. This would
not only increase waiting times for the claimants, but, in
the case of Syria, would most likely hamper (and be ham-
pered by) any type of judicial reform. Secondly, it avoids the
risk of political stigmatization.*> One of the reasons the
Syrian judiciary is in such dire need of reform is because of
its high level of corruption and political involvement. Any
restitution process that has to rely primarily on these insti-
tutions could decrease its legitimacy among many Syrians.
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If the peace agreement expressly mandates the creation
of a commission to manage property restitution claims
and compensation and elaborates upon the method of
and standards for selecting commissioners, then the com-
mission members can be immediately appointed to lead
the start-up phase upon the implementation of the peace
agreement. If the peace agreement is silent as to the com-
mission’s creation, the post-conflict government would
need to prescribe its creation via legislation.

Since commissioners are typically responsible for all
claims of property loss related to a conflict, their aptitude
and integrity are crucial to the overall restitution process.
Post-conflict constitutions or peace agreements often out-
line the requisite qualifications for commissioners. South
Africa’s interim constitution of 1993 mandated that com-
missioners must have previous competency in investigating
claims and mediating disputes.® Subsequent legislation
also required commissioners “be fit and proper persons to
hold” commissioner positions.”* Kosovo's claims program
in the early to mid-2000s likewise called for commission-
ers with expertise in the field of housing and property law
and competency to hold judicial office.” Syria’s legacy of
corruption necessitates that commissioners not only have
the skills necessary to implement a restitution program,
but also have a strong record of integrity and impartiality
in their careers.

Regarding the appointment process, there is very little uni-
formity in methods across contexts. South Africa’s legis-
lation left appointment to the Minister of Land Affairs,**
while Kosovo's commissioners were appointed by the Spe-
cial Representative of the UN Secretary General. Each of
these methods carry some risk, with one allotting consider-
able power to a single domestic representative and the oth-
er prescribing complete control to an international stake-
holder. Other countries have spread appointment powers
across multiple individuals or entities. Bosnia prioritized
an ethnic balance in its commission membership, and as a
result, Republika Srpska and the Federation of Bosnia and
Herzegovina each appointed proportional numbers to the
commission.”” Syria will need to determine which govern-
ing entity is perceived as having sufficient legitimacy to
make fair and balanced appointments to the commission,
as well as to what extent appointments should be overseen
by the international community.

Creating a Field Network Throughout
Syria

Considering the heightened tensions in Syria as a result
of the conflict, there is a risk that a restitution process will
further exacerbate resentment, particularly if the process is
viewed as politicized. As seen in Bosnia, lingering divisions



can be a powerful barrier to the resolution of property dis-
putes post-conflict. To preempt concerns that ethnic and
religious divisions would be replicated in property dispute
resolution, Bosnia established monitoring and enforce-
ment entities (the PLIP, discussed in Section 3.3.4) in each
of the 140 municipalities.”® Doing so established regular
contact between field officers and Bosnian officials and
compelled greater adherence to a standardized and rule-
based restitution process by focusing on local issues, which
helped to overcome political barriers. This mechanism was
complemented by a network of regional offices throughout
Bosnia and Europe that supported the restitution commis-
sion’s executive office in Sarajevo.™

Given the vast number of displaced persons throughout
Syria, the region, and Europe, there is ample need for a net-
work of regional offices to support the restitution program
both internally and abroad. These regional offices would
ideally receive property claims, assist in disseminating in-
formation among Syrians, and monitor local implementa-
tion. Mobile units similar to those established in post-con-
flict Bosnia would likewise be useful to assist the elderly,
sick, or poor who cannot travel to a regional office to file a
property claim. By localizing the process, a commission not
only increases access to potential claimants, but also en-
ables greater outreach and local buy-in for the process that
may be a means to overcome distrust of the central govern-
ment and fear of politicization.

Registration of Complaints

Following the start-up phase, the newly established com-
mission will need to create a system for registering prop-
erty claims. In determining the registration procedure, the
commission must answer several important questions that
will impact the scope and mandate of the process. First, the
commission must announce who is eligible to benefit from
the restitution program. In the Dayton Peace Agreement
(DPA) and the commission’'s Book of Regulations,** the di-
rect beneficiaries were displaced persons and refugees who
had been deprived of their property in the course of hos-
tilities (starting in 1991)." The initial peace agreement can
provide the basic framework for assessing claimant status,
with domestic property laws or supplementary legislation
providing further clarification if necessary.** Broad acces-
sibility of the program requires a sufficiently low threshold
for claimants, so as to not deter them with excessive bu-
reaucracy. Bosnia's commission made a presumption in
favor of a claimant’s refugee or displaced person status. In
practice, this simple provision removed the need for a sepa-
rate verification procedure and allowed the Commission to
focus on ownership evidence instead. Also important is the

ability to provide alternative housing if a property owner is
making a claim on property that has since been occupied.
While officials should have the right to evict current occu-
pants in order to restore ownership, the officials should be
prepared and adequately resourced to house the occupants
elsewhere if they lack nearby family or the financial means
to procure different housing, as was the case in Bosnia.*®

Second, the commission must decide what type of property
rights will be honored. In Bosnia, deed holders were not the
only individuals eligible; holders of occupancy rights (such
as persons living in an apartment building) could also file a
claim.’** The recognition of occupancy rights is an import-
ant development in contemporary restitution practice. This
shift means the right to restitution could be open to many
displaced persons who did not own their land or homes
prior to the displacement, including those with communal
property rights, rental leases, or unregistered/illegal sta-
tus.'s

Third, the commission must determine whether to allow rel-
atives or a legal representative to file claims on a claimant’s
behalf. Over the course of the conflict, the original owner
might have died or the claimant may face practical diffi-
culties to submit a written claim. To make the restitution
procedure as accessible as possible for the broadest number
of people, eligibility requirements should also allow claims
from those with a legal interest*® in the property, such asle-
gal heirs'” and proxies.**® The Bosnian commission allowed
claims through an authorized representative so long as
they presented a valid power of attorney, which could only
be given by a person entitled to submit a claim and which
was verified by the responsible authorities. *

As for heirs, the amount of time since the end of a conflict
will determine how many claims will be filed by descen-
dants of the original victims. For example, the property res-
titution programs in Bosnia and Kosovo concerned events
from the past decade. National laws determined inheri-
tance rights, and rightful heirs could file claims under the
same formal requirements as the original victims.” The
Commission for the Resolution of Real Property Disputes
(CRRPD) in Iraq covered a time period of over thirty years
(1968-2003)" while more than fifty years passed between
the events giving rise to claims and the establishment of
the German Forced Labor Compensation Program (GFLCP)
and the Property Loss Program in 2000.72 The long lapse in
time meant that a significant number of claims were filed
by heirs who had relocated worldwide. For Germany, the
Foundation Act designed a self-contained legal regime that
did not rely on domestic law, but instead created a set of
inheritance rules that defined the eligibility of heirs.” De-
pending on when Syria implements a restitution program,
claims based on inheritance could be widespread. A sim-
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ilar self-contained legal framework could effectively avoid
conflict of laws when dealing with inheritance claims from
outside Syria.

Fourth, the commission must determine how to submit a
claim. When submitting, standardized claim forms help
streamline the registration process, and the use of such
forms is common in many restitution efforts,”™ as forms
guide claimants through all the required information
and avoid time-consuming follow-up. While paper forms
should be made available, also allowing for the digital sub-
mission of forms can help create a database that is easy to
compile and search.” Digital submission options can also
facilitate the submission of claims by individuals living
abroad or by those who lack access to a regional office for
any reason. While many claimants will have little or no ac-
cess to documentary evidence of property rights, any evi-
dence that might prove their rights to the claimed property
should be attached to the registration form,” including
sworn witness statements. However, claim forms should
at least require a minimum threshold of proof (such as de-
tails about the claimed property and the signature of the
claimant)” before it can be accepted for registration. Inter-
national oversight of this process is key to prevent misuse
of documentation requirements by local officials; in some
parts of Bosnia, regional offices were found to be requiring
physical documentation in order to prevent displaced per-
sons from certain ethnic groups from returning, despite
instructions from national officials to the contrary.

The commission must also establish a policy of claims fees.
Ideally, there should be no cost for individuals to submit
a claim, regardless of whether it is for ownership or ten-
ancy of property. If the commission determines that fees
are necessary to facilitate the workings of the restitution
process, the fees should be minimal, perhaps adjusted on a
sliding scale so that the fees are not prohibitive. In Bosnia,
the subject of fees was not addressed in the initial agree-
ment, and as a result, offices in some areas of Bosnia were
found to be charging between ten to one hundred KM,
which was sometimes more than half of the average annu-
al income for the area.” Such high costs result in only the
wealthiest individuals being able to seek restitution.

The commission, its staff, and even the media will have an
important role to play in the dissemination of registration
instructions and in ensuring that the general population is
aware of the restitution process.” Transparency and clar-
ity regarding eligibility and submission requirements are
essential to the success of the program. The reality is that
not everyone who suffered a loss during the conflict will be
eligible, which will affect the perception of the program.
While it is not important that everyone be happy with the
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rules, it is crucial that they believe the standards and the
process to be understandable and fair.

Temporal Scope

Related to eligibility requirements is the temporal scope
of the restitution program. In other words, in what time
period must the property loss have taken place to enable a
claimant to seek relief. In Bosnia, half the country’s popu-
lation was displaced within just three years. In Iraq, dispos-
session under the Baath Party lasted over three decades.™®
Temporal scope can greatly affect whether the intended
beneficiaries can actually seek relief. In the Czech Republic,
the initial “cut-off date” selected for post-WWII restitution
excluded a period wherein a large number of Nazi takings
from Jewish victims occurred, as well as a period shortly
before the communist takeover in which some three mil-
lion ethnic Germans were expelled from the Czech lands,
thus limiting the impact of the program.® Although res-
titution programs become exponentially more complex
(and expensive) the longer the scope, Syria’s restitution
program likely should encompass dispossession which
occurred throughout the entire length of the conflict. The
key will be to designate an official start and end date of the
conflict. Moreover, if victim grievances regarding property
predate the conflict, some Syrians may call for a reevalu-
ation of corrupt and unjust expropriation decisions prior
to 2011. Ultimately, however, there must be a defined date
range, which, ideally, peace negotiators would decide upon
from the outset. Otherwise, it may be left for the restitution
commission itself to define the temporal scope as it creates
eligibility standards.

Adjudication of Ownership
Disputes

Once a commission is established and individuals have an
opportunity to submit their claims, commissioners will be-
gin the arduous task of adjudicating claims. The process of
adjudication will involve evaluating and deciding upon the
appropriate remedy (including by addressing competing
claims to the same property), whether it be return, com-
pensation, or redistribution. After the commission issues
decisions, claimants must have the opportunity to appeal
unfavorable outcomes in order to allow for a second in-
stance of review and create an additional layer of due pro-
cess. The procedures described in this section share many
similarities with a regular court process and should reflect
similar due process considerations while also balancing the
need for flexibility and efficiency to deal with what could
potentially be a large volume of extremely complex cases.



Evaluating Claims

In adjudicating property disputes, past restitution pro-
grams have faced several challenges that will likely arise
in the Syrian context. The most prominent of these is the
administration of evidence, including the collection and
storage of data from a wide range of sources. As a result of
the chaos that is inherent to any conflict, many victims will
lack the evidence required for restitution. Whether due to
the destruction or misplacement of deeds and other doc-
umentary evidence or the mere passage of time, various
factors can affect victims’ ability to account for property
ownership. Evidentiary weaknesses influence adjudication
and the restitution process must strike a balance in order
to succeed.

A straightforward way to tackle the difficulties arising
from lack of access to evidence is to relax the evidentiary
requirements in favor of the claimants. This can be done by
distributing the burden of proof to oblige all interested par-
ties to cooperate in the gathering of evidence.**> The Ger-
man Forced Labor Compensation Program, for example,
required German enterprises and state entities to provide
records that could be used to determine a claimant’s eligi-
bility for compensation.”® In Bosnia, regulations allowed
the commission and other offices to assist claimants in
gathering and presenting evidence.”®* Similar powers were
entrusted to the United Nations Compensation Commis-
sion (UNCC),**s established in 1991 to process claims related
to the occupation of Kuwait by Iraq.® Although the UNCC
was not a tribunal, it performed a quasi-judicial function
when resolving disputed claims for compensation® and
had broad fact-finding powers to supplement incomplete
evidence.

Another option has been to relax the standard of proof,
meaning claims only need to be plausible or credible as op-
posed to highly probable.®® As a rule, claims to the German
program required documentary evidence to be deemed
eligible; however, recognizing the difficulty for claimants
to obtain such evidence (particularly considering how
much time had passed since the violations had occurred),
the rules further stipulated that “If no relevant evidence is
available, the claimant’s eligibility can be made credible in
some other way.”® Even though requiring lower standards
could result in exploitation or fraud, with the right balance,
such a system might be appropriate for Syria.

Presumptions of evidence have also been used to assist
claimants in substantiating claims, specifically in proving
a causal link between conflict-related events and damag-
es. A technique used by the German program combined
geographic data and existing timelines to establish the in-

volvement of German companies in the loss of property.”®
With the prevalence of satellite imagery and extensive data
on troop movements at specific time periods, a Syrian pro-
gram could benefit from such intelligence to presume that
aloss occurred during a certain period in a certain territory
as a result of hostilities.

Evaluating thousands of claims within a reasonable time-
frame will also require the use of mass claims processing
techniques. Most of the recent programs have relied exten-
sively on grouping of claims, IT support in the form of data
matching and, where compensation is in order, standard-
ized valuation methodologies.”” The specifics will depend
on the standards of proof, burden of proof, and evidentiary
presumptions described above to determine how best to
integrate statistical models and new technologies to as-
sist a commission with the monumental task of evaluating
claims.

Addressing Competing Claims and
Current vs. Subsequent Occupants

Often in conflict zones, property is not merely vacated or
destroyed but re-inhabited by subsequent occupants. Be-
cause these occupants may develop legitimate rights to
abandoned property over time, there is no established can-
on in addressing who retains post-conflict ownership. This
may be of particular concern in Syria. The length of the con-
flict and mass population displacement makes the proba-
bility of subsequent occupancy high. In addition, wartime
rezoning and expropriation decrees and population trans-
fers through ceasefire agreements have caused forcible dis-
placement under unclear legal rubrics. In Homs, former
residents have reported that after being forcibly displaced
by Syrian forces, government supporters illegally sold or
inhabited their homes.”? Adding to the complexity, subse-
quent occupants may themselves have been displaced or
may have sold the property to unsuspecting buyers during
the conflict, making a commission’s task of facilitating re-
turn and restitution even more difficult.

Post-conflict states have established different policies to ad-
dress this issue. Some, such as Guatemala, have recognized
outright the primacy of an original property occupant’s
ownership rights over those of subsequent occupants. The
series of 1994 agreements that ended the Guatemalan con-
flict required the government to revise legal provisions to
enshrine the inalienable nature of land ownership rights,
thereby promoting the return of land to original owners.*

Other states, however, have given equal consideration to
subsequent owners, depending on the circumstances. In
the Czech Republic, subsequent purchasers were protect-
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ed unless it could be demonstrated that they acquired the
property illegally or through personal involvement in the
persecution of the former owners; in cases where the prop-
erty transfer was legal, claimants were remedied by mone-
tary compensation.”

Many housing, land, and property scholars and Syrian civil
society groups argue that precedence should generally be
given to original property owners.”” However, some ar-
gue that subsequent occupants with a bona fide interest in
the contested property should also be given due consider-
ation.”® Whichever policy the Syrian program adopts, it is
important that this policy is clarified at the outset so as to
avoid delays and to ensure due process according to a stan-
dardized set of rules.

Determining the Remedy - Return,
Compensation, or Redistribution

With 27 percent of Syria’s housing supply damaged or de-
stroyed,”” property repossession will not be plausible for a
sizable number of Syria’s 12 million refugees and internal-
ly displaced persons.*® Consequently, comprehensive laws
addressing compensation and/or redistribution are nec-
essary to remedy victims of property dispossession whose
claims cannot be addressed via restitution.

Compensation and/or redistribution orders that comple-
ment wider restitution efforts are common, and the United
Nations has recognized a right to compensation when res-
titution is unavailable. Yet, the overwhelming consensus is
that compensation is a secondary option and should only
be used when restitution is not logistically feasible or when
the claimant voluntarily seeks compensation in lieu of res-
titution.’ Various states have adopted this concept, at least
in theory. While Bosnia is widely hailed as a restitution
success story, compensation as an alternative to restitution
proved an ineffective remedy due to the insufficient alloca-
tion of funds for the program.z®

Redistribution is a less common remedy but is often used
when a state is attempting to remedy historical land injus-
tices beyond the individual claims of owners. For example,
small scale land redistribution initiatives in post-WWII
Eastern Europe and post-apartheid South Africa attempted
to achieve this goal.>* To address seizures of large estates
by the Hungarian communist party following WWI (while
it briefly governed), Hungary utilized redistribution under
the premise that wealthy landowners should not merely re-
ceive land back but that the wider public is entitled to the
land.> Similarly, South Africa’s program sought to remedy
past injustices through government expropriation and re-
distribution.>* Such initiatives are often politically sensi-
tive and require careful planning to be successful. Given the
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Baathist legacy of expropriation and redistribution as well
as backlash against Law No. 10, which enables government
redistribution, Syrians may be reluctant to revisit such ini-
tiatives as a means of remedy.

Some restitution programs have offered displaced persons
the choice between compensation and restitution. Such
was the case in Iraq.>** Yet, despite being a common fea-
ture to many programs, examples of comprehensive and
effective compensation and/or redistribution remedies are
in short supply. Lack of funding, political will, and clear
laws can easily stymie programs. In Guatemala, provisions
on restitution within the peace accords did not establish
clear legal guidelines regarding precedence of victims’ res-
titution claims over those of subsequent occupants. As a
result, the only option for many claimants was remedy via
land redistribution — a program not fully implemented due
to inadequate funding and political neglect among poli-
ticians who did not consider displaced persons as part of
their constituency.?* In light of past precedent, Syria’s plan
to address compensation and/or redistribution will require
strict enforcement mechanisms and a sufficient, reliable
funding apparatus.

Appeals Process

There are several reasons for a restitution process to pro-
vide for a second instance review after a commission issues
its decision. Not only are appeals a basic due process prin-
ciple, they encourage uniformity and standardization of
rules and procedures. Furthermore, the possibility to chal-
lenge a decision lends to the public perception of legitimacy
and fairness and helps claimants accept the commission’s
decisions. Offsetting the benefits of legal remedies are con-
siderations of time and funding. Past restitution efforts
have wrestled with competing priorities of fairness and ef-
ficiency, and these lessons can help guide a future restitu-
tion program in Syria.

The type of appeals process Syria adopts will depend on
several factors. First, whether the claims procedure is pre-
dominantly national or international will influence the
preferred legal standards for the appeals. A country host-
ing a purely national restitution program may choose to
mirror its national laws and procedures. Second, if first-
instance review allows for an in-depth, individual review
of each claim, a second-instance review can take a much
more limited form. Conversely, a first-instance review that
groups claims might benefit from a more extensive appeals
process. Furthermore, due to the nature of the property
restitution process, which essentially involves a decision
on whether families can safely return to their property,
achieving individual justice will be of primary concern.
Third, considering the number of claims that are expected,



extensive layers of review may cause considerable delays.>*

Past restitution programs have used a variety of legal rem-
edies, ranging from the option to correct only clerical er-
rors*’ to a comprehensive second-instance substantive re-
view.?*® In the case of Bosnia’s commission, every claimant
could file an appeal request,*® but the review was limited
in scope. The claimant (or any other person with a legal in-
terest in the real property designated in the original deci-
sion) could only request reconsideration within sixty days
of learning of new evidence which could materially affect
the decision.?® After individual reviews of such requests,
the commission could refuse the request as inadmissible,
reject it as unfounded, or accept the request and revoke the
previous decision before issuing a new decision.?” Similar-
ly, claimants in Kosovo** could appeal within thirty days of
the decision on the basis of material procedural errors.??

As some have noted, the preferred method and scope of re-
view seems to have depended little on the characterization
of the first-instance procedure.?* For Syria, this means that
regardless of how high the number of claims is expected to
be, the drafters of the restitution framework are, in theo-
ry, free to choose the broadest possible review. In reality,
however, a delicate balance will need to be struck between
attaining a high level of individual justice on the one hand
and completing the restitution process within a reasonable
timeframe on the other.

Enforcement of the Remedy

After a commission has issued its decision and interested
parties have had an opportunity to appeal, the next step is
to implement the remedy. The way in which remedies are
enforced depends on two distinct factors: the type of reme-
dy (i.e. monetary compensation or physical restitution) and
the role of domestic authorities in the program. If mon-
etary compensation is an option, the commission must
designate the domestic authority responsible for estab-
lishing a compensation fund. Additionally, it is important
to establish from the outset whether displaced individuals
have the choice between monetary compensation or physi-
cal restitution, or whether monetary compensation is only
an option if physical restitution is not possible. In Bosnia,
the Dayton Accords granted the choice of compensation or
physical restitution to displaced individuals, but fear that
the option of compensation would result in displaced per-
sons declining to return home prevented the creation of
such a fund.?s

In many cases, commissions have designated compensa-
tion and enforcement to domestic bodies. For instance,
the Iraqi property commission's mandate did not include

the enforcement of restitution decisions. Rather than set
up a separate enforcement body, the commission’s statute
authorized the Enforcement Department and Real Estate
Registration Department of the Ministry of Justice in Iraq
to implement the decisions in accordance with Iraqi law.>
In awarding compensation, the commission’s compensa-
tion department requested the necessary funds for a group
of claims from the Ministry of Finance.?? After receipt of
such funds, the commission awarded a check to each ben-
eficiary in the group.® Similarly, the Dayton Peace Agree-
ment relied on domestic authorities to “cooperate with the
work of the Commission, and [to] respect and implement
its decisions expeditiously and in good faith.”” Further-
more, the agreement made a number of existing interna-
tional organizations responsible for various aspects of the
restitution program, including its enforcement, through
the appointment of a High Representative to coordinate
between agencies and resolve disputes, as well as the cre-
ation of the Office of the High Representative (OHR).>*°
While the enforcement process ideally comes through do-
mestic agencies, it is useful to have an outside internation-
al authority with designated enforcement power to resolve
disputes and ensure proper receipt of the remedy. In the
Bosnian case, the OHR was able to request draft budgets
and adjust distribution of funds as necessary to ensure that
each entity within the restitution framework had adequate
resources.**

As with the preceding steps of a program, enforcement
is most successful when there is a strong and detailed
framework in place. In the case of Bosnia and Herzegovi-
na, enforcement stagnated until the country adopted legal
reforms that specified the enforcement responsibilities of
authorities.?”* Even when a special-purpose commission is
created to decide on property issues, restitution programs
will have to rely, to some extent, on existing state infra-
structure, such as courts, local administrative authorities,
or police. These institutions, particularly in a post-war
context, are seldom in perfect working order, as they likely
suffer from a lack of resources, independence, or both. In-
stead of attempting to marginalize domestic institutions,
a program should consider allocating adequate resources
and providing training to the authorities best suited for the
task.??

Since the impartiality of the individuals assigned to such
a mechanism is crucial, a peace agreement could mandate
the inclusion of international experts. In Bosnia, the PLIP
included one representative from the international com-
munity in each of the country’s municipalities to help mon-
itor the implementation of property laws.?** Information
sharing between these branches allowed for close monitor-
ing of the country’s overall progress in property restitution.
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A similar monitoring and enforcement apparatus in Syria
that includes unbiased and experienced representatives
from the international community can help compel prog-
ress by local government officials and create a more neutral
environment of security and trust than would otherwise
exist. Additionally, a monthly statistics report requirement
from each region enabled monitors to compare restitution
progress across all municipalities and identify areas where
it lagged behind.?” However, it is integral that the resti-
tution process as a whole not be dictated by international
actors or organizations, but that Syrians themselves are
engaged. Thus, an effective mechanism will likewise need
a strong presence throughout Syria, not merely a central
office in Damascus.

An additional consideration for the commission is the issue
of enforcement of property transfer protection rules while
claims are pending. It is likely that the timeframe between
the filing of a claim and having the claim adjudicated will
be significant due to the sheer number of claims expected,
and the timeframe could be extended if the case involves
appeals or if multiple individuals are making claims on
the same property. In past commissions, the request for
an appeal halted any changes as the result of a previous
decision.?? This rationale could be applied to all pending
claims, but it would be necessary to consider to what de-
gree the suspension would occur; the interim timeframe
could require many degrees of cessation, including halting
the transfer of occupants of a property, preventing demo-
lition or construction of a property, and/or requiring ten-
ants to relocate until a final decision is made. Suspending
such activity would prevent further complication of cases,
however, it could also cause unnecessary hardship on indi-
viduals as it could prevent them from relocating or making
other necessary changes over what could be a lengthy wait
for a final decision by the commission.

Timeframe

To ensure the Syrian restitution progran's timely advance-
ment, a timeframe for completion should be established
during its initial start-up. Designating a target date can
encourage Syrian officials to work expeditiously and dis-
courage the program’s indefinite deferral. A timeframe can
also establish milestones by which observers can measure
incremental progress and donors can monitor the financ-
ing of the program and related reconstruction. Making
these funds contingent upon compliance with deadlines
can further elicit compliance and expediency.

Deadlines should be ambitious but realistic, which requires
taking into account several factors, including the num-
ber displaced, the number of anticipated claims, political
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will, the extent of destruction, and the amount of resourc-
es available. The South African case illustrates the pitfalls
of establishing a short timeframe: by the deadline in De-
cember 1998, only 80,000 claims had been filed, which was
less than one percent of the number that officials expected
to receive.?”” Bosnia provided an indefinite timeframe for
submission of property ownership claims, but in cases of
“socially owned property” (i.e. rentals, employer-provided
housing), displaced individuals had only six months, which
severely limited the number of claims submitted.??

In Bosnia, where some two million people were displaced,
the total number of claims approximated 216,802. Within
five years of implementation, nearly 100 percent were adju-
dicated.?” Given that Syrian displacement currently hovers
around 12 million, more than five times the number in Bos-
nia, a longer timeframe should be anticipated.®° In discus-
sions of timeframe, it is also important to discuss the pro-
cess of sufficiently training and staffing offices tasked with
processing and adjudicating claims. South Africa managed
to process only 560 claims each year, a rate at which it was
expected to take more than 35 years to process the relatively
small number of claims submitted.?' While the claims pro-
cess should not be allowed to continue indefinitely, as it is
necessary to provide displaced individuals with closure and
assurance that after a certain amount of time their prop-
erty ownership will not be challenged, it is possible that
private companies could continue the restitution process
indefinitely, as has occurred in Germany with some compa-
nies that have been restoring property ownership to Jewish
families into the 21st century.??

The physical limitations of the reconstruction process
must also be considered when determining a timeline for
restitution. Even if the rebuilding process is fully funded,
an estimated cost of more than $250 billion, more than
one-fifth of all housing in the country must be rebuilt. The
country’s public infrastructure has fared similarly poorly:
more than thirty percent of schools are damaged beyond
use, and more than half of health facilities are non-opera-
tional.?* Though there is no clear indication of how long the
reconstruction process would take, it is clear that the pro-
cess would be lengthy; recent reports suggest that it would
take upwards of six years to fully remove the debris from
cities such as Aleppo, which would preclude completion of
reconstruction.®* Even if an individual’s property claim is
adjudicated successfully and the property remains in suffi-
cient physical shape so as to allow occupancy, it is import-
ant to consider accessible resources in the area as well; a
lack of functioning schools, health facilities, or opportuni-
ties to buy groceries and other necessary household goods
in a neighborhood would impede the ability to reside at a

property.



Balancing Efficiency and Fairness

To ensure an orderly resolution of property disputes that
facilitates country-wide stability, an expedient start up,
adjudication, and enforcement process is important. How-
ever, Syria’s restitution program must simultaneously pri-
oritize fairness. A program which overlooks the rights of
individuals in order to resolve property disputes quickly
will compromise safe and sustainable returns.?s For exam-
ple, many states have established arbitrary filing deadlines
that risk alienating victims of dispossession who are enti-
tled to relief. In the cases of South Africa and Sudan, many
potential claimants missed filing deadlines because they
were not aware that such deadlines existed.?¢ Principles of
due process, such as reasonable notice, fair and impartial
hearings, transparent decision-making, and opportunities
to appeal, are time-consuming procedures, but essential to
the ultimate success of the program.

Managing Public Expectations

Discrepancies between a restitution program’s ambitious
mandate and the realities of its subsequent implementa-
tion have often led to disappointment among claimants.
Regardless of the detail and foresight in an initial peace
agreement, most claims programs undergo structural
changes and adjustments during their lifespans, whether
the result of funding shortages, modifications after “les-
sons learned,” or shifts in focus of activities. Iraq’s property
restitution program, complicated by post-war turmoil, was
restructured twice in four years. As discussed above, Bos-
nia’s program, deemed one of the most successful in histo-
ry, was stalled for six years due to flagging political will and
ineffectual enforcement measures. To avoid public disillu-
sionment in case of delays or changes in the program, Syr-
ian leaders, civil society, and the international community
must work to manage expectations.®” Transparency and
public outreach regarding the projected timeline and out-
comes will minimize tensions that could arise if the reali-
zation of the rights under a peace agreement takes longer
than victims had hoped.

International Oversight

Whether on the battlefield or through external support to
fighting groups, the Syrian conflict has been riddled with
both regional and international intervention. Moreover,
UN efforts to end the conflict have been in vain and have
sometimes empowered parties responsible for human
rights abuses. Consequently, Syrian society may be fa-
tigued with international influence and skeptical that such
influence would be beneficial. Yet, international oversight

can also be a powerful post-conflict tool to aid in the im-
plementation of a restitution program, as long as it can be
detached from the external political tensions that have de-
fined the conflict.

In Bosnia, three of the nine restitution commissioners
were international representatives appointed by the Pres-
ident of the European Court of Human Rights.** The in-
ternational community also asserted influence to prevent
domestic leaders from stalling and derailing the restitution
program. Without the international community stepping
in to implement an effective monitoring and enforcement
mechanism, experts projected that restitution would have
taken up to forty years.? In contrast, the absence of inter-
national political will to enforce restitution initiatives in
Guatemala heavily politicized the program, ultimately dis-
enfranchising displaced persons.>*

Particularly in countries with significant ethnic, sectarian,
or political divisions, international oversight has helped de-
politicize and expedite restitution. In certain circumstanc-
es, civilians may accept and trust the neutrality of interna-
tional experts over domestic representatives, particularly
in post-conflict environments like Syria where restitution
can help secure the country’s fragile peace. International
influencers can also play a useful role as scapegoat when
domestic agencies must implement unpopular or difficult
aspects of the restitution program.* As in Bosnia, UN co-
ordination may be the least contentious option so that the
program is not connected with any single foreign power.
The impartiality of international actors is just as import-
ant as with domestic actors. International expertise and
oversight predicated on skill and integrity can help ensure
progress and create a more neutral environment of trust
and security.>?

Institutional Reform

Attempts to consolidate peace in a post-conflict context
can be rendered meaningless without strengthening confi-
dence in domestic institutions.>® Therefore, additional ef-
forts must be taken to destigmatize institutions, from the
parliament to the courts, so they are no longer regarded as
tools for corruption, repression, and political factionalism.
A key component of reform is reexamining laws; however,
in the context of immovable property, international best
practices for legal reform have no direct relevance. No in-
ternational standards exist for property administration or
laws. Human rights treaties do not tackle the issue of prop-
erty rights, except to mention the principle of non-discrim-
ination on the basis of property and the prohibition of arbi-
trary deprivation of property.>*
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Largely due to the impact of Cold War-era debates, proper-
ty has generally been conceived as a wholly domestic con-
cern with cultural and political legacies that are beyond the
realm of international intrusion.** For countries with a his-
tory of communism or socialism, property reform is often
equated with agrarian reorganization, redistribution, and
nationalization of privately owned and operated land. For
countries with a history of capitalism, privatization and in-
alienable individual rights to accumulate, alter, and dispose
of land have been emphasized. With the rise of the regula-
tory state and concerns about environmental degradation,
many countries have adopted a balanced approach between
private property rights and government regulations. Thus,
there is no one-size-fits-all model, and this paper does not
aim to dictate the specific direction which Syria should take
— it is a matter for democratically elected legislators and
the Syrian public to decide.

Although reforms should be rooted in a country’s history,
past injustices, and cultural attitudes towards property,
there are several principles that can and should be ad-
dressed in the drafting and implementation of laws in Syr-
ia that will impact property administration. This list is not
exhaustive, but includes the following principles:

1. Limits on the state’s power to directly or indirect-
ly expropriate land with requirements that dis-
possession not be arbitrary, that adequate notice
be given, and that compensation be based on a
transparent and fair assessment of market value;

2. The elimination or redrafting of vague laws that
allow for arbitrary implementation;

3. Reform of the security sector, and removal of the
security sector from property administration;

4. Theinclusion of principles of non-discrimination
within the laws and their implementation;
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5.  Reform of the judicial sector to be independent,
fair, and efficient in its adjudication of civil dis-
putes;

6. Adherence to principles of accountability and
transparency in the public sector, including
housing authorities and municipal officials;

7. Adoption of anti-corruption laws and training to
investigate and prosecute corruption offenses;

8. A balanced approach towards the respective
rights of landlords and tenants.

For legal and institutional reform to succeed, the relevant
domestic actors must pinpoint the gaps in existing legal
and institutional frameworks down to their root causes and
potential obstacles. This, in turn, helps to prioritize key leg-
islation, the efficient management of scarce resources, and
methods by which to advance institutional performance,
integrity, transparency, accountability, and fair treatment
of members of vulnerable groups.*¢ The process of review-
ing, revising, amending, and abolishing laws will take sig-
nificant time and resources and should happen in tandem
with other transitional justice priorities. It should generally
be accepted that reforms will take years with a precarious
beginning and no perfect endpoint — as in all democratic
countries, laws are gradually amended and institutions re-
formed as lessons are learned, technology advances, and
the needs of society evolve.



Conclusion and Recommendations

Any legal practitioner who has worked in the property law
field in their domestic jurisdiction understands the inher-
ent complexity of property adjudication. In a post-conflict
setting, these complexities are heightened. This paper has
been an attempt to describe the considerations and ob-
stacles to implementing such a program in Syria, while
emphasizing the importance of doing so despite the chal-
lenges. Already, the Syrian government has realized the
importance of property rights and reconstruction in areas
affected by conflict, but its model for addressing these is-
sues, including through the passage of Law 10, has many
intrinsic flaws, including the lack of proper due process
or buy-in from displaced communities, which has caused
widespread criticism in Syria and abroad.

While a restitution program will be important for long-
term peace and stability, it must be seen as part of a larger
transitional justice process. The international community’s
desire to end and reverse the refugee crisis should not lead
to a disproportionate allocation of resources and political
attention on property rights. Otherwise, the result will be
a hierarchy of victimization, whereby property victims are
given precedence over victims of torture or sexual violence
and the families of the disappeared. If it seems that victims
of property loss have a greater right to compensation, Syr-
ians will be left with the impression that property is valued
more than their lives, which is not an appropriate tone to
set at the start of a long path towards stability. A mecha-
nism with sufficient resources that includes reparations for
other categories of victims should be considered alongside
a restitution program.

Moreover, as stated throughout the report, restitution
should go hand-in-hand with reconstruction efforts. Eu-
rope has already vowed that its reconstruction funds will
be contingent upon a credible political transition in Syria,
but the release of the funds should also be based upon the
achievement of benchmarks for justice programs, includ-
ing property restitution, to ensure that the funds are not
used to marginalize victims and the displaced or to assem-
ble control by the post-conflict government.

As such, SJAC proposes several concluding recommenda-
tions to Syria, the UN Special Envoy, and foreign govern-
ments based on the information in this report:

Recommendations to Syria:

1.  Syria must halt further government action with
regard to private property, including laws and
expropriation decrees, until the country has
reached a level of stability that allows for the fair,
transparent, and orderly adjudication of proper-
ty disputes.

2. The Syrian government and its allies must ab-
stain from further indiscriminate attacks and
targeting of civilian areas to avoid subsequent
damage and destruction of civilian property.

3. Syrian negotiators must acknowledge the need
for a holistic transitional justice process in Syria
that includes redress for property loss.

4.  Within the peace agreement, Syrian negotiators
must include a detailed framework for address-
ing property loss throughout Syria that includes
individuals’ right to freely return to their homes
of origin, without discrimination, and the state’s
obligation to aid in the return of refugees and
displaced persons and facilitate property restitu-
tion or fair compensation by other means when
restitution is not possible.

5.  Without undue delays, the post-conflict Syrian
government must thereafter revoke any legisla-
tion or policies that hinder an individual’s right
to return and pass supplementary legislation
that enables the formation of a property restitu-
tion commission that has the mandate and pow-
er to adjudicate property disputes and determine
appropriate redress to individual victims.

6.  Syria must appoint appropriate authorities re-
sponsible for enforcement of the commission’s
decisions.

7. Although the temporal scope of the commission
will likely start in March 2011, the post-conflict
Syrian government should reevaluate property
laws that existed prior to 2011 and make adjust-
ments to the laws and their implementation of
the laws.
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Recommendations to the UN
Special Envoy:

1.

The UN Special Envoy must appoint an expert
to his team that can help advise upon and guide
negotiations on a detailed property restitution
framework.

The Special Envoy must emphasize the impor-
tance of a resolution to property disputes during
the talks, including special protections for wom-
en, children, and the elderly, to encourage parties
to enter into good faith negotiations.

The Special Envoy must shore up support among
the state sponsors of the Geneva track negotia-
tions for the property restitution framework in
order to integrate international monitoring and
incentive mechanisms into the peace agreement.

Throughout the talks, but particularly when dis-
cussing restitution and other justice programs,
the Envoy must meaningfully consult with civ-
il society, victims, and displaced communities
so that a final agreement reflects the needs and
grievances of society.

The Special Envoy must emphasize and clearly
delineate the rights of victims and obligations of
a future transitional government with regard to
restitution, and to the extent possible, encourage
the parties to agree upon a detailed and unam-
biguous framework.
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Recommendations to
Governments:

Governments should pressure the Special Envoy
and the negotiating parties to prioritize a feasi-
ble, comprehensive plan for property restitution
as a component of the peace agreement.

Governments should require the funds they put
forth for reconstruction of housing and infra-
structure to be conditional upon compliance
with property restitution agreements and the UN
Human Rights Council’s Guiding Principles for
Business and Human Rights, specifically Princi-
ple 7 on supporting business respect for human
rights in conflict-affected areas. To this end, gov-
ernments should take steps to ensure that such
reconstruction financing does not compound
existing human rights and property rights viola-
tions.

Even if they financially or politically support a
restitution program, governments should not
put undue pressure on their refugee popula-
tions to utilize the program for returns, thereby
making their returns involuntary. The option for
compensation should be made available in addi-
tion to return and restitution.

The desire of governments to support a restitu-
tion program that facilitates the voluntary return
of refugees to Syria should not overshadow oth-
er justice mechanisms, including reparations to
victims of gross human rights violations, such as
torture and sexual violence.

Governments should be willing to participate in
and/or support international monitoring mech-
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